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Introduction 

 

The passage of the Family Homes on Reserves and Matrimonial Interests or Rights Act 
has implications for AANDC officials providing implementation support for the legislation 
and in the administration of reserve lands and estates that fall under the jurisdiction of 
the Indian Act. This desk book is intended for use by these officials to assist them in 
making informed decisions regarding their departmental duties. The procedures set out 
in this manual are subject to evolving public policy direction, future legislative changes, 
and case law. 
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Note: This clause-by-clause was edited for use in this desk book. Please see a complete 
document for more details of other clauses at the following link: 
http://www.coemrp.ca/resources/legislation 

An Act respecting family homes situated on First Nation reserves and 
matrimonial interests or rights in or to structures and lands situated on those 
reserves 

Preamble 

Whereas it is necessary to address certain family law matters on First Nation reserves 
since provincial and territorial laws that address those matters are not applicable there 
and since the Indian Act does not address those matters; 

Whereas measures are required to provide spouses or common-law partners with rights 
and remedies during a conjugal relationship, when that relationship breaks down or on 
the death of a spouse or common-law partner in respect of 

the use, occupation and possession of family homes on reserves, including exclusive 
occupation of those homes in cases of family violence, and 

the division of the value of any interests or rights that they hold in or to structures and 
lands on those reserves; 

Whereas it is important that, when spouses or common-law partners exercise those 
rights and seek those remedies, the decision-maker 

take into account the best interests of the children, including the interest of any child 
who is a First Nation member to maintain a connection with that First Nation, and 

be informed by the First Nation with respect to the cultural, social and legal context 
in the circumstances; 

Whereas the Government of Canada has recognized the inherent right of self-
government as an aboriginal right and is of the view that implementation of that right is 
best achieved through negotiations; 

Whereas this Act is not intended to define the nature and scope of any right of self-
government or to prejudge the outcome of any self-government negotiation; 

And whereas the Parliament of Canada wishes to advance the exercise, in a manner 
consistent with the Constitution Act, 1982, of First Nations law-making power over 
family homes on reserves and matrimonial interests or rights in or to structures and 
lands on reserves; 

Now, therefore, Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada enacts as follows: 
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What the provision does 

Provides background information and explains the circumstances that gave rise to it. 

Explanation  

Self-explanatory 

SHORT TITLE 

 

 

This Act may be cited as the Family Homes on Reserves and Matrimonial Interests or 
Rights Act. 

What the provision does 

Provides a short title for this Act. 

Explanation 

Self-explanatory 

INTERPRETATION 

Definitions 

Clause 2(1)-Definitions 

The following definitions apply in this Act. 

“council” 

“council”, in relation to a First Nation, has the same meaning as the expression 
“council of the band” in subsection 2(1) of the Indian Act. 

What the provision does 

Defines the term “council” to be consistent with the Indian Act. 

Explanation 

Self-explanatory 

 

 

Clause 1 - Short Title 
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“court” 

“court”, unless otherwise indicated, means, in respect of a province, the court referred 
to in any of paragraphs (a) to (e) of the definition “court” in subsection 2(1) of the 
Divorce Act. 

What the provision does 

Defines the term “court” for the purposes of this Act. 

Explanation 

This definition identifies the courts responsible for making determinations under the 
majority of this Act as the superior courts of the provinces and territories, consistent with 
the Divorce Act. 

“designated judge” 

“designated judge”, in respect of a province, means any of the following persons who 
are authorized by the lieutenant governor in council of the province to act as a 
designated judge for the purposes of this Act: 

(a) a justice of the peace appointed by the lieutenant governor in council of the 
province; 

(b) a judge of the court in the province; or 

(c) a judge of a court established under the laws of the province. 

What the provision does 

Defines the term “designated judge”, for the purpose of the emergency protection orders 
in sections 16 to 19 of the Act, to mean a) a provincial justice of the peace appointed by 
the lieutenant governor in council of the province or territory, (b) a judge of a superior 
court in a province or territory, or (c) a judge of the provincial or territorial court, as 
authorized by the lieutenant governor in council of the province or territory to act for 
these purposes. 

Explanation  

The Act provides for the use of designated judges to allow an immediate response 
where applications are made for emergency orders. The possibility of designating 
judges from various levels of court ensures that applicants in each province and territory 
have access to existing provincial or territorial frameworks. The use of designated 
judges also ensures that the necessary conditions are in place to meet the requirements 
of judicial independence.  
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“family home” 

“family home” means a structure — that need not be affixed but that must be situated 
on reserve land — where the spouses or common-law partners habitually reside or, if 
they have ceased to cohabit or one of them has died, where they habitually resided on 
the day on which they ceased to cohabit or the death occurred. If the structure is 
normally used for a purpose in addition to a residential purpose, this definition includes 
only the portion of the structure that may reasonably be regarded as necessary for the 
residential purpose. 

What the provision does 

Defines the term “family home” to be the home the couple habitually occupied on 
reserve. 

Explanation 

The family home is the structure habitually occupied during the conjugal relationship 
until the breakdown of that relationship or the death of one of the partners. Only the 
portion of the structure that is used for residential purposes is covered by the definition. 

“First Nation” 

“First Nation” means a band as defined in subsection 2(1) of the Indian Act. 

What the provision does 

Defines the term “First Nation” to be consistent with the definition of “band” in the Indian 
Act. 

Explanation 

Self-explanatory 

“First Nation member” 

“First Nation member” means a person whose name appears on the band list of a 
First Nation or who is entitled to have their name appear on that list. 

What the provision does 

Defines the term “First Nation member” to be consistent with the Indian Act. 

Explanation 

The Indian Act term is “member of a band”; “First Nation” is synonymous with “band” for 
the purposes of this Act. 
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“interest or right” 

“interest or right” means 

(a) the following interests or rights referred to in the Indian Act: 

(i) a right to possession, with or without a Certificate of Possession or a Certificate of 
Occupation, allotted in accordance with section 20 of that Act, 

(ii) a permit referred to in subsection 28(2) of that Act, and 

(iii) a lease under section 53 or 58 of that Act; 

(b) an interest or right in or to reserve land that is subject to any land code or First 
Nation law as defined in subsection 2(1) of the First Nations Land Management Act, to 
any First Nation law enacted under a self-government agreement to which Her Majesty 
in right of Canada is a party, or to any land governance code adopted, or any 
Kanesatake Mohawk law enacted, under the Kanesatake Interim Land Base 
Governance Act; and 

(c) an interest or right in or to a structure — that need not be affixed but that must be 
situated on reserve land that is not the object of an interest or right referred to in 
paragraph (a) — which interest or right is recognized by the First Nation on whose 
reserve the structure is situated or by a court order made under section 48. 

What the provision does 

Defines the term “interest or right” to indicate the interests or rights that are subject to 
this Act. 

Explanation 

Included in the definition are interests or rights to possession, leases and permits 
allotted or issued under the Indian Act, interests or rights granted under the First 
Nations Land Management Act, the Kanesatake Interim Land Base Governance Act 
and self-government agreements, and interests or rights to structures or permanent 
improvements on reserve land that have not been allotted pursuant to the Indian Act. 

“matrimonial interests or rights” 
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“matrimonial interests or rights” means interests or rights, other than interests or 
rights in or to the family home, held by at least one of the spouses or common-law 
partners 

(a) that were acquired during the conjugal relationship; 

(b) that were acquired before the conjugal relationship but in specific contemplation of 
the relationship; or 

(c) that were acquired before the conjugal relationship but not in specific contemplation 
of the relationship and that appreciated during the relationship. 

It excludes interests or rights that were received from a person as a gift or legacy or on 
devise or descent, and interests or rights that can be traced to those interests or rights. 

What the provision does 

Defines the term “matrimonial interests or rights” for the purposes of this Act. 

Explanation 

The definition includes those interests or rights beyond the family home that are held by 
one or both of the two spouses or common-law partners, and were acquired either 
during the course of that relationship, or before it but specifically because of that 
relationship. Interests or rights that an individual received as part of a gift or through a 
will or intestacy, or bought with any of those, are not included.  Where an interest or 
right was acquired before the relationship, but not specifically because of it, then only 
the appreciation of that interest or right during the relationship would be included. 

“Minister” 

“Minister” means the Minister of Indian Affairs and Northern Development. 

What the provision does 

Specifies the Minister is the Minister of Indian Affairs and Northern Development. 

Explanation 

Self-explanatory 

“peace officer” 

“peace officer” means a person referred to in paragraph (c) of the definition “peace 
officer” in section 2 of the Criminal Code.  
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What the provision does  

Defines the term “peace officer” for the purposes of this Act as an individual referred to 
in paragraph (c) of section 2 of the Criminal Code. 

Explanation 

The reference to paragraph (c) of section 2 of the Criminal Code means that individuals 
who are already appointed and trained for similar purposes will also be used for the 
purposes of this Act. The term “peace officer” is defined as a police officer, police 
constable, bailiff, or other person employed for the preservation and maintenance of the 
public peace or for the service or execution of civil process.  

“spouse” 

“spouse” includes either of two persons who have entered in good faith into a marriage    
that is voidable or void. 

What the provision does 

Expands the ordinary meaning of the term “spouse” as a married person, to also include 
persons who are not legally married, but who have entered in good faith into a marriage 
that is voidable or void.  

Explanation 

This expansion to the usual meaning of the term “spouse” ensures that persons, who, in 
good faith, believed that they were married but, because of a technicality or other error, 
are not legally married, are also included. 

Words and expressions 

 

 

Unless the context otherwise requires, words and expressions used in this Act have the 
same meaning as in the Indian Act. 

  

Clause 2(2) – Words and expressions 
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After death 

Clause 14-After death 

When a spouse or common-law partner dies, a survivor who does not hold an interest 
or right in or to the family home may occupy that home for a period of 180 days after the 
day on which the death occurs, whether or not the survivor is a First Nation member or 
an Indian. 

What the provision does 

Sets out a right, for the survivor, to occupy the family home for 180 days after the death 
of their First Nation member spouse or common-law partner. 

Explanation 

Provides an automatic right of occupation of the family home to a survivor where they 
have established a family home on reserve. This provision is not generally found in 
provincial and territorial family law legislation because of the different context due to 
different notions of land ownership off reserve. It was specifically added to meet the 
unique needs identified for the reserve context during the consultations. 

Consent of spouse or common-law partner 

 

 

Subject to the Indian Act, a spouse or common-law partner who holds an interest or 
right in or to the family home must not dispose of or encumber that interest or right 
during the conjugal relationship without the free and informed consent in writing of the 
other spouse or common-law partner, whether or not that person is a First Nation 
member or an Indian. 

What the provision does 

Requires the consent of the spouse or common-law partner for an individual to dispose 
of or encumber an interest in or right to the family home. 

Explanation 

Provides that the family home cannot be sold or otherwise disposed of or encumbered 
during the conjugal relationship without the free and informed written consent of the 
spouse or common-law partner, regardless of whether or not that spouse or common-
law partner is a First Nation member. The provisions of the Indian Act regarding transfer 
of the right or interest will continue to apply even where the spouse or common-law 
partner consents to the transaction. 

Clause 15(1) – Consent of spouse or common-law partner 



14 
 

Notice of order 

Clause 16(6)-Notice of Order 

Any person against who the order is made and any person specified in the order are 
bound by the order on receiving notice of it. 

What the provision does 

Sets out that a person against who the order is made or any person specified in the 
order is bound by the order as soon as they receive notice of it. 

Explanation 

Since section 16 is an ex parte proceeding, the order takes effect upon its being made, 
but the person against whom the order is made is bound by the order as they receive 
notice of it. This provision ensures the right of an individual to notice of a judicial order 
that concerns them.  

Death of a Spouse or Common-Law Partner 

Entitlement of survivor 

 

 

On the death of a spouse or common-law partner, the survivor is entitled, on application 
made under section 36, to an amount equal to one half of the value, on the valuation 
date, of the interest or right that was held by the deceased individual in or to the family 
home and to the amounts referred to in subsections (2) and (3). 

What the provision does 

Sets out the entitlement of a survivor to half the value of any interest in or right to the 
family home that was held by the deceased as well as the amounts described in 
subsections 34(2) and (3). 

Explanation 

Provides a presumptive entitlement to a survivor of a half share in the family home, 
where the deceased had an interest in or right to that home. The entitlement is intended 
to ensure that a survivor is no worse off after the death that they would have been had 
they divorced the day before the death. 

 

Clause 34(1) – Entitlement of survivor 
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First Nation members 

 

 

A survivor who is a member of the First Nation on whose reserve are situated any 
structures and lands that are the object of interests or rights that were held by the 
deceased individual is also entitled to an amount equal to the total of 

(a) one half of the value, on the valuation date, of matrimonial interests or rights referred 
to in paragraphs (a) and (b) of the definition “matrimonial interests or rights” in 
subsection 2(1) that were held by the deceased individual in or to structures and lands 
situated on a reserve of that First Nation, 

(b) the greater of 

(i) one half of the appreciation in value, between the day on which the conjugal 
relationship began and the valuation date inclusive, of matrimonial interests or rights 
referred to in paragraph (c) of that definition that were held by the deceased individual in 
or to structures and lands situated on a reserve of that First Nation, and 

(ii) the difference between the payments that the survivor made towards improvements 
made, between the day on which the conjugal relationship began and the valuation date 
inclusive, to structures and lands situated on a reserve of that First Nation that are the 
object of matrimonial interests or rights referred to in that paragraph (c) that were held 
by the deceased individual, and the amount of debts or other liabilities outstanding on 
the valuation date that were assumed to make the payments, and 

(c) the difference between the payments that the survivor made towards improvements 
made, between the day on which the conjugal relationship began and the valuation date 
inclusive, to structures and lands situated on a reserve of that First Nation that are the 
object of interests or rights that were held by the deceased individual that would have 
been matrimonial interests or rights referred to in that paragraph (c) if they had 
appreciated during the conjugal relationship, and the amount of debts or other liabilities 
outstanding on the valuation date that were assumed to make the payments. 

What the provision does 

Provides a formula to determine the amount to which a survivor (who is a member of 
the First Nation on whose reserve are situated any structures and lands that are the 
object of interests or rights held by the other) will be entitled on the death of their First 
Nations member spouse or common-law partner. 

 

 

Clause 34(2) – First Nation members 
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Explanation 

A survivor who is a member of the First Nation on whose reserve are situated any 
structures and lands that are the object of interests or rights held by the deceased 
spouse or common-law partner (who was also a member of that First Nation) has the 
same entitlement they would have had under clause 28(2) had they divorced the day 
prior to the death: 

- one-half of the value of the structures or lands that are situated on the reserve that 
were acquired by the deceased spouse or common-law partner either during the 
conjugal relationship, or before the conjugal relationship but in specific contemplation of 
the relationship;  

- the greater of either one-half of the appreciation in the value of certain other structures 
or lands held by the deceased that are situated on the reserve or, the amount of any 
monetary contributions made by them to improvements to those structures or lands less 
any remaining outstanding debt incurred for those contributions; and 

- where certain other structures or lands held by the deceased that are situated on the 
reserve did not appreciate in value, the amount of any monetary contributions less any 
remaining outstanding debt incurred for those contributions. 

As in the case of relationship breakdown, interests or rights that were received by the 
deceased as a gift or legacy or on devise or descent, and interests or rights that can be 
traced to those interests or rights are excluded.  

Non-members  

 

 

A survivor who is not a member of the First Nation on whose reserve are situated any 
structures and lands that are the object of interests or rights that were held by the 
deceased individual is also entitled to an amount equal to the total of 

(a)one half of the value, on the valuation date, of matrimonial interests or rights referred 
to in paragraphs (a) and (b) of the definition “matrimonial interests or rights” in 
subsection 2(1) that were held by the deceased individual in or to structures situated on 
a reserve of that First Nation, 

 

 

 

Clause 34(3) – Non-members 
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(b) the greater of 

(i) one half of the appreciation in value, between the day on which the conjugal 
relationship began and the valuation date inclusive, of matrimonial interests or rights 
referred to in paragraph (c) of that definition that were held by the deceased individual in 
or to structures situated on a reserve of that First Nation, and 

(ii) the difference between the payments that the survivor made towards improvements 
made, between the day on which the conjugal relationship began and the valuation date 
inclusive, to structures situated on a reserve of that First Nation that are the object of 
matrimonial interests or rights referred to in that paragraph (c) that were held by the 
deceased individual, and the amount of debts or other liabilities outstanding on the 
valuation date that were assumed to make the payments, and 

(c) the difference between the payments that the survivor made towards improvements 
made, between the day on which the conjugal relationship began and the valuation date 
inclusive, to the following lands and structures situated on a reserve of that First Nation, 
and the amount of debts or other liabilities outstanding on the valuation date that were 
assumed to make the payments: 

(i) lands that are the object of matrimonial interests or rights that were held by the 
deceased individual, and 

(ii) structures that are the object of interests or rights that were held by the deceased 
individual that would have been matrimonial interests or rights referred to in that 
paragraph (c) if they had appreciated during the conjugal relationship. 

What the provision does 

Provides a formula to determine the amount to which a survivor (who is not a member 
of the First Nation on whose reserve are situated any structures and lands that are the 
object of interests or rights held by the other) will be entitled from the deceased (who 
was a member of that First Nation), in the same way that they would have been under 
clause 28(3) on relationship breakdown. 

Explanation 

A survivor who is not a member of the First Nation on whose reserve are situated any 
structures and lands that are the object of interests or rights held by the deceased (who 
was a member of that First Nation) is entitled to: 

- one-half of the value of the structures that are situated on the reserve that were 
acquired by the deceased either during the conjugal relationship, or before the conjugal 
relationship but in specific contemplation of the relationship;  
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- the greater of either one-half of the appreciation in the value of certain other structures 
held by the deceased that are situated on the reserve or, the amount of any monetary 
contributions made by them to improvements to those structures less any remaining 
outstanding debt incurred for those contributions; and 

- the difference between the amount of any monetary contributions to certain lands or 
structures held by the deceased and any remaining outstanding debt incurred for those 
contributions. 

Non-member survivors also do not benefit from the value or appreciation of land 
situated on reserve, as that land was set aside for the use and benefit of Indians. The 
exception is to the extent that they have directly contributed to improvements to that 
land. Interests or rights that were received by the deceased from a person as a gift or 
legacy or on devise or descent, and interests or rights that can be traced to those 
interests or rights are again excluded. 

Determination of value 

 

 

For the purposes of subsections (1) to (3), the value of the interests or rights is the 
difference between 

(a) the amount that a buyer would reasonably be expected to pay for interests or rights 
that are comparable to the interests or rights in question, and 

(b) the amount of any outstanding debts or other liabilities assumed for acquiring the 
interests or rights or for improving or maintaining the structures and lands that are the 
object of the interests or rights. 

What the provision does 

Sets out how the value of the interest or right will be determined. 

Explanation 

The entitlement of the survivor, rather than being based on the replacement cost of 
comparable accommodation (on the same reserve if it were available) would be the 
difference between what a buyer would be reasonably expected to pay for similar 
interests and any debts related to the interest or rights. 

 

 

Clause 34(4) – Determination of value 
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Agreement by parties 

 

 

Despite subsection (4), on agreement by the survivor and the executor of the will or the 
administrator of the estate, the value of the interests or rights may be determined on 
any other basis. 

What the provision does 

Allows the survivor and the executor or administrator to choose another method of 
valuation to which they can agree. 

Explanation 

Again, the provisional federal rules are intended to encourage settlement of these 
questions by agreement wherever possible.  

Definition of “valuation date” 

 

 

For the purposes of this section, “valuation date” means 

(a) in the case of spouses, the earliest of the following days: 

(i) the day before the day on which the death occurred, 

(ii) the day on which the spouses ceased to cohabit as a result of the breakdown of the 
marriage, and 

(iii) the day on which the spouse who is now the survivor made an application to restrain 
improvident depletion of the interest or right in or to the family home and of the 
matrimonial interests or rights that is subsequently granted; or 

(b) in the case of common-law partners, the earlier of the following days: 

(i) the day before the day on which the death occurred, and 

(ii) the day on which the common-law partner who is now the survivor made an 
application to restrain improvident depletion of the interest or right in or to the family 
home and of the matrimonial interests or rights that is subsequently granted. 

 

 

Clause 34(5) – Agreement of parties 

Clause 34(6) – Definition of “valuation date” 
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What the provision does 

Sets out how the valuation date will be selected for the purpose of determining the value 
for division in the case of an application by a survivor. 

Explanation   

The valuation date is the point in time at which the value of matrimonial interests or 
rights is fixed for the purposes of the Act. The valuation date is the earliest of a number 
of possible dates, set out in this section. Courts will refer to the facts of each particular 
case in determining which of the possible valuation dates will apply. 

Variation of amount 

Clause 35-Variation of amount 

On application by an executor of a will or an administrator of an estate, a court may, by 
order, vary the amount owed to the survivor under section 34 if the spouses or 
common-law partners had previously resolved the consequences of the breakdown of 
the conjugal relationship by agreement or judicial decision, or if that amount would be 
unconscionable, having regard to, among other things, the fact that any children of the 
deceased individual would not be adequately provided for. 

What the provision does 

Provides for a court to vary the share to which a survivor is entitled if that share would 
be unconscionable in the circumstances, including those set out. 

Explanation 

The court is directed to consider a number of factors in determining whether or not the 
result would be unconscionable, but can also consider factors that are not listed but are 
raised by the executor or administrator in the specific circumstances. 

Determination by court 

 

 

On application by a survivor made within 10 months after the day on which the death of 
their spouse or common-law partner occurs, a court may, by order, determine any 
matter in respect of the survivor’s entitlement under sections 34 and 35 including 

(a) determining the amount payable to the survivor; and 

(b) providing that the amount payable to the survivor be settled by 

Clause 36(1) – Determination by court 
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(i) payment of the amount in a lump sum, 

(ii) payment of the amount by installments, 

(iii) if the survivor is a First Nation member, by the transfer of an interest or right, 
referred to in subparagraph (a)(i) or paragraph (b) or (c) of the definition “interest or 
right” in subsection 2(1), in or to any structure or land situated on a reserve of that First 
Nation, or 

(iv) any combination of the methods referred to in subparagraphs (i) to (iii). 

What the provision does 

Grants the court authority to determine the amount payable to the survivor and how that 
amount should be paid. 

Explanation 

This provision sets a cut-off of ten months after the death for the survivor to apply for a 
division. The court can determine how much the survivor is owed, and how that amount 
should be paid. The ten month period would balance the desire to allow the survivor 
time to take the necessary steps with the need to settle the estate to the benefit of any 
children or other beneficiaries. 

Extension of time 

 

 

On application by the survivor, a court may, by order, extend the period of 10 months by 
any amount of time that it considers appropriate, if the court is satisfied that the survivor 
failed to make an application within that period for any of the following reasons: 

(a) the survivor did not know of the death of their spouse or common-law partner until 
after the period expired; 

(b) circumstances existed that were beyond the control of the survivor; or 

(c) only after the period expired did the applicant become aware of any interests or 
rights referred to in subsections 34(1) to (3). 

What the provision does 

Allows the court to extend the time limit for the survivor to apply for a division under 
three specific circumstances. 

 

Clause 36(2) – Extension of time 
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Explanation 

This section allows the court to extend the ten month limitation period for an application 
for division where the survivor can establish that they fit within paragraph (a), (b) or (c). 

Clarification 

 

 

A transfer may be ordered under subsection (1) 

(a) in the case of a First Nation that is not referred to in any of paragraphs (b) to (d), 
despite sections 24 and 49 of the Indian Act; 

(b) in the case of a First Nation as defined in subsection 2(1) of the First Nations Land 
Management Act, subject to any land code or First Nation law as defined in that 
subsection to which the First Nation is subject; 

(c) in the case of a First Nation that has entered into a self-government agreement to 
which Her Majesty in right of Canada is a party, subject to any First Nation law enacted 
under the agreement; or 

(d) in the case of the Mohawks of Kanesatake, subject to any land governance code 
adopted, or any Kanesatake Mohawk law enacted, under the Kanesatake Interim Land 
Base Governance Act. 

What the provision does 

Specifies that a transfer of interests or rights remains subject to certain conditions. 

Explanation 

In the case of a First Nation with its own land code or law – either under the First 
Nations Land Management Act, a self-government agreement or the Kanesatake 
Interim Land Base Governance Act – the transfer can only be ordered where it is 
consistent with that land code or law. In the case of any other First Nation, a transfer 
may occur despite section 24 of the Indian Act (which requires the consent of the 
Minister). 

 

 

 

 

Clause 36(3) – Clarification 
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Variation of trust 

 

 

On application by a survivor, an executor of a will or an administrator of an estate, the 
court may, by order, vary the terms of a trust that is established under the terms of the 
deceased individual’s will so that the amount that is payable to the survivor may be 
paid. 

What the provision does 

Allows the court to vary the terms of any trust set up under the deceased’s will, if 
necessary to allow for payment to the survivor. 

Explanation 

Self-explanatory 

Clause 36(5)-Notice to affected persons 

An applicant for an order under this section must, without delay, send a copy of the 
application to the following persons, to the Minister and to any other person specified in 
the rules regulating the practice and procedure in the court: 

(a) in the case where the applicant is the survivor, to the executor of the will or the 
administrator of the estate, if the applicant knows who those persons are; or 

(b) in the case where the applicant is the executor of a will or an administrator of an 
estate, to the survivor. 

What the provision does 

Directs the applicant to send copies of their application to certain individuals who could 
be directly affected if the court grants the order. 

Explanation 

Allows certain individuals who could be directly affected by the court order to be aware 
of the application and to decide whether or not to ask the court to hear their views 
before the order is made. The Minister is included because of his or her responsibilities 
for estate administration under the Indian Act. 

 

 

Clause 36(4) – Variation of trust 
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Notice to beneficiaries 

Clause 36(6)-Notice to beneficiaries 

On receipt of the copy of the application, the executor of the will or the administrator of 
the estate or, if neither has been appointed, the Minister must, without delay, send a 
copy of the application to the named beneficiaries under the will and the beneficiaries 
on intestacy. 

What the provision does 

Provides that the executor of the will or administrator of the estate who receives notice 
of the application must notify the beneficiaries of the will or estate. If neither an executor 
nor an administrator has been appointed the Minister must make the notification. 

Explanation  

The executor or administrator act on behalf of the beneficiaries, and if those 
beneficiaries are made aware of the application, they may decide to ask the executor or 
administrator to in turn ask the court to hear their views before the order is made. In the 
absence of an executor or administrator, the Minister has the responsibility of notifying 
the beneficiaries of the application. 

Survivor’s choice 

 

 

If a court decides, after the death of a spouse or common-law partner, that an amount is 
payable to the survivor under section 30 or 36, the survivor may not, in respect of the 
interest or right in or to the family home and of the matrimonial interests or rights, 
benefit from the deceased individual’s will or sections 48 to 50.1 of the Indian Act. 

What the provision does 

Provides that once a court has made a determination on an application for the division 
of the value of the family home and other matrimonial interests or rights, the survivor 
who made the application cannot also benefit from the deceased’s will or under the 
intestacy provisions of the Indian Act in respect of the same interests or rights. 

 

 

 

Clause 37 – Survivor’s choice 
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Explanation 

The provisional federal rules seek to ensure that the survivor is not disadvantaged by 
providing access to the same recourse that would have been available had the couple 
divorced instead the day before the death. However, where the survivor chooses to 
apply for a division instead of taking their portion under a will or intestacy, they also 
should not be allowed to effectively “double-dip” or it would be unfair to other 
beneficiaries. The survivor would still be able to receive any specific personal bequests 
or movables. 

Distribution of estate 

 

 

Subject to subsection (2), an executor of a will or an administrator of an estate must not 
proceed with the distribution of the estate until one of the following occurs: 

(a) the survivor consents in writing to the proposed distribution; 

(b) the period of 10 months referred to in subsection 36(1) and any extended period the 
court may have granted under subsection 36(2) have expired and no application has 
been made under subsection 36(1) within those periods; or 

(c) an application made under subsection 36(1) is disposed of. 

What the provision does 

Prevents the executor or administrator from distributing the estate until either the 
survivor consents in writing to the distribution, the time period during which the survivor 
must apply to the court for a determination of entitlement has expired, or any application 
by the survivor has been disposed of by the court. 

Explanation 

This provision protects the assets of the deceased’s estate until after the survivor has 
had the opportunity to consider whether to choose to inherit from the estate or to apply 
to the court under this Act for a share of the value of the family home and any 
matrimonial interests or rights. 

 

 

 

Clause 38(1) – Distribution of estate 
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Advances to dependents 

 

 

Subsection (1) does not prohibit reasonable advances to survivors or other dependants 
of the deceased spouse or common-law partner for their support. 

What the provision does 

Allows for certain limited payments to the dependants of the deceased from the 
deceased’s estate, despite the prohibition in section 38(1). 

Explanation 

The executor or administrator, although prohibited from distributing the estate, may 
nevertheless make reasonable advances from the estate’s assets to support 
dependants of the deceased. 

Two survivors 

 

 

When there are two survivors — a common-law partner and a spouse with whom the 
deceased individual was no longer cohabiting — and an amount is payable to both 
under an order referred to in section 36, the executor of the will or the administrator of 
the estate must pay the survivor who was the common-law partner before paying the 
survivor who was the spouse. 

What the provision does 

Sets out the order of payment in the rare event that an individual dies leaving a married, 
separated spouse and a subsequent common-law partner with whom they are living at 
the time of death. 

Explanation 

This provision requires the deceased’s executor or administrator to pay the common-
law partner before paying the separated, married spouse. This is because the common-
law partner was living with the deceased at the time of death and is presumed to be 
more dependent than the separated, married spouse who is presumed to have had time 
to resolve some or all of the consequences of the breakdown of their relationship with 
the deceased. 

Clause 38(2) – Advances to dependants 

Clause 38(3) – Two survivors 
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This provision addresses the only possible circumstance where in law there could be 
two survivors, that is, on the day of death, the deceased was separated but not divorced 
from a married spouse, and in a common-law relationship that had begun after the 
separation. 

Improvident depletion 

 

 

On application by a survivor, a court may make any order that it considers necessary to 
restrain the improvident depletion of the interest or right in or to the family home and of 
the matrimonial interests or rights for the purpose of protecting 

(a) the right that might be granted to the survivor in an order made under section 21 or 
any interest or right that might be transferred to the applicant in an order made under 
section 36; or 

(b) the value of the interests or rights that will be used to determine the amount that 
might be payable to the survivor in an order made under section 36. 

What the provision does 

Allows the court to grant an order to protect and preserve the value of the family home 
or any matrimonial interests or rights. 

Explanation 

This provision allows a court to intervene to protect the interest of the survivor if there is 
an intention to deliberately lessen the value of the family home or matrimonial interests 
or rights. 

Enforcement of agreements 

 

 

If a survivor and the executor of the will or the administrator of the estate enter into a 
written agreement that sets out the amount to which the survivor is entitled and how to 
settle the amount payable by one or both of the methods referred to in subparagraph 
36(1)(b)(i) or (ii), a court may, on application by one of them, make an order to enforce 
that agreement if the court is satisfied that the consent of the survivor to the agreement 
was free and informed and that the agreement is not unconscionable. 

 

Clause 39 – Improvident depletion 

Clause 40 – Enforcement of agreements 
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What the provision does 

Allows a survivor, executor or administrator to apply to the court to enforce a provision 
of a written agreement, where they can satisfy the court that there was sufficient 
consent and that the agreement is not unconscionable. 

Explanation 

Written agreements are enforceable by application to a court, except where the court 
finds that the agreement is unconscionable or that consent was not freely given. 
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Directive: Receipt of First Nation Laws, Notices, and Orders made pursuant to the 
Family Homes on Reserves and Matrimonial Interests or Rights Act 

 
Purpose: The purpose of this directive is to provide instructions to Aboriginal Affairs 
and Northern Development Canada officials regarding the handling of First Nations’ 
laws, orders, and notices received pursuant to the Family Homes on Reserves and 
Matrimonial Interests or Rights Act.  
 
Background 
 
Matrimonial real property includes land held by one or both spouses or common-law 
partners and used by the family, as well as houses, sheds and any other property that is 
attached to the land. Many of the legal protections relating to matrimonial real property 
interests or rights that are applicable off reserves were not available to individuals on 
reserves.  
 
To address the legislative gap, the Family Homes on Reserves and Matrimonial 
Interests or Rights Act1 was adopted. It is structured in two main parts. The first part, up 
to section 11 and section 53, came into force on December 16, 2013, and provides 
specific law-making authority to certain First Nations  (those whose reserve lands 
continue to be guided by the Indian Act), to create community-specific matrimonial real 
property laws.  
 
The second part of the Act, sections 12 to 52, sets out provisional federal rules which 
will apply until a First Nation law is enacted under this Act or other federal legislation. 
The federal rules will come into force on December 16, 2014. 
 
The legislation requires that First Nations send copies of their community-specific laws 
to the Minister of Aboriginal Affairs and Northern Development. If a First Nation is 
operating under the provisional federal rules of the legislation rather than their own 
matrimonial real property law, then copies of specific notices and orders made pursuant 
to the federal rules of the Act must also be sent to the Minister of Aboriginal Affairs and 
Northern Development and to First Nation councils.  
 
Notices and orders may be related to exclusive occupation of the family home, 
emergency protection orders in situations of family violence, and spousal or common-
law entitlement upon relationship breakdown or death. Applicants must also send notice 
of application and orders to their First Nation council except with respect to the initial 
application and/or granting of emergency protection orders.  
 
It is anticipated that departmental officials will be receiving copies of First Nation laws as 
well as copies of notices and orders made under the provisional federal rules of the Act. 
First Nations or individuals may send these documents to Aboriginal Affairs and 
Northern Development Canada officials operating in the regions or in headquarters.  

 
1 The text of the Act can be found at http://laws-lois.justice.gc.ca/eng/acts/F-1.2/.  

http://laws-lois.justice.gc.ca/eng/acts/F-1.2/
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Directive:  
 
Copies of First Nation Laws must be forwarded to: The Lands Modernization 
Directorate, the Royal Canadian Mounted Police, and relevant Regional Officials. 
 
Copies of notices/orders must be forwarded to: The Lands Modernization 
Directorate, Lands Directorate, Estates Directorate, the First Nations Lands 
Management Directorate, and relevant Regional Officials.  
 
General inquiries from First Nations regarding the Act must be forwarded to: The 
Centre of Excellence for Matrimonial Real Property.  
 
All hard copies of Notices, Orders, and Laws will be maintained by the Corporate 
Information Management Directorate at Aboriginal Affairs and Northern Development 
Canada in accordance with the file numbers indicated in Annex A.  
 
Contact information regarding the aforementioned officials and the Centre of Excellence 
for Matrimonial Real Property is located in Annex B.  
 
More detailed information regarding roles and responsibilities is outlined below. 
 
Roles and Responsibilities  
 
Lands Modernization Directorate, Headquarters:  
 
This directorate is responsible for maintaining the published list of the First Nations laws 
made pursuant to the Family Homes on Reserves and Matrimonial Interests or Rights 
Act on the AANDC website. The Indian Lands Registry will make a notation on the 
Reserve General that a First Nation has a community-specific matrimonial real property 
law in place, but the Indian Lands Registry will not publish the content of the law.    
 
Should the directorate be in receipt of First Nation laws, notices, or orders, copies of 
those documents must be provided to the relevant region(s). The Directorate should 
contact the Lands Directorate and Estates Directorate in Headquarters to ascertain the 
appropriate regional contact to whom the law, notice or order should be sent.  
 
Further, the directorate will be required to notify the Estates Directorate and the First 
Nations Land Management Directorate regarding the receipt of any orders or notices, if 
necessary. The directorate is also responsible for providing a copy of any First Nation 
law received to the Royal Canadian Mounted Police. 
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Lands Directorate and Estates Directorate, Headquarters: 
 
If a departmental official receives a copy of a notice or an order, please refer to the 
Indian Lands Registration Manual and/or contact the Estates Directorate for next steps, 
as notices and orders may have implications for both lands and estates-related matters.  
 
Regional Officials:  
 
If a departmental official in a region receives a copy of a First Nation law the original 
document must be mailed to the Lands Modernization Directorate at Aboriginal Affairs 
and Northern Development Canada. The address is as follows: 
 
Attn:  Matrimonial Real Property on Reserves 
LANDS MODERNIZATION DIRECTORATE                                                                                              
Aboriginal Affairs and Northern Development Canada 
10 WELLINGTON ST, 17TH Floor 
GATINEAU, QC  K1A 0H4 
 
If a departmental official receives a copy of a notice or an order, please refer to the 
Indian Lands Registration Manual and/or contact the Estates Directorate for next steps, 
as notices and orders may have implications for both lands and estates-related matters.  
 
All Officials: 
 
Depending on whether an official receives a First Nation law, notice, or an order, it is the 
responsibility of the official to ensure an official from each area indicated in the 
“directive” heading above is made aware of the relevant document.  
 
For all hard copies of notices, orders, and laws, ensure that a file number and protected 
level are written on each document before providing to the Corporate Information 
Management Directorate. See Annex A for complete list of naming conventions and file 
number and security designations.   
 
Should departmental officials receive any queries from First Nations concerning the 
legislation, they should direct the First Nations to the Centre of Excellence for 
Matrimonial Real Property. 
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Annex A: Naming Conventions for Laws, Notices, and Orders received pursuant to  
the Family Homes on Reserves and Matrimonial Interests or Rights Act 
 
Subject of Document Naming Convention for 

Document 
File Number and Security 
Designation  

First Nation Laws  
Result of vote and Law MRP Name of First Nation 

Name of First Nation Law 
YYYY-MM-DD  

E4085-10-3 (Protected B) 

Amended Law MRP Name of First Nation 
Amended Name of First 
Nation Law YYYY-MM-DD  

E4085-10-3 (Protected B) 

Notice that First Nation Law has been 
repealed  

MRP Name of First Nation 
Repealed Name of First 
Nation Law YYYY-MM-DD 

E4085-10-3 (Protected B) 

Notice that a Self-Governing First 
Nation has enacted a law 

MRP Name of Self-Governing 
First Nation Name of First 
Nation Law YYYY-MM-DD 

E4085-10-3 (Protected B) 

Occupation by Both Spouses  
Order to set aside a transaction and 
impose conditions on any future 
disposition or encumbrance of that 
interest or right by the spouse or 
common-law partner to whom the 
interest or right reverts 

MRP Order Conditions for 
future disposition or 
encumbrance YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Order to  authorize a person to 
dispose of or encumber that interest 
or right without the required consent 
of the other spouse or common-law 
partner if that the other spouse or 
common-law partner cannot be found, 
is not capable of consenting or is 
unreasonably withholding consent 

MRP Order to dispose or 
encumber without required 
consent YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Emergency Protection Order  
90 days Emergency Protection Order 
made by designated judge 

MRP Emergency Protection 
Order 90 Days YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Order by the court to confirm or direct 
a rehearing 

MRP Emergency Protection 
Order Rehearing YYYY-MM-
DD Registry Number 

E4085-10-2 (Protected B) 

Notice of the decision and any 
consequent procedures by the court  

MRP Emergency Protection 
Order Notice of decision 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Order by the court on a rehearing that 
confirms, varies or revokes an order 
made under section 16(1)  
 

MRP Emergency Protection 
Order upon rehearing 
confirmation, variation, or 
revocation of an Order YYYY-
MM-DD Registry Number 

E4085-10-2 (Protected B) 

Order that confirms, varies or revokes 
an order made under section 16(1)  

MRP Emergency Protection 
Order confirmation, variation, 
or revocation of an Order 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 
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Subject of Document Naming Convention for 
Document 

File Number and Security 
Designation  

First Nation Laws  
Exclusive Occupation   
Order that grants exclusive 
occupation of the family home to one 
spouse  

MRP Exclusive Occupation 
Order YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Interim order to grant exclusive 
occupation of the family home to one 
spouse  

MRP Exclusive Occupation 
Interim Order YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Order to confirm, vary or revoke an 
exclusive occupation order 
 

MRP Exclusive Occupation 
Order confirmation, variation, 
or revocation YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Order granting exclusive occupation 
to a survivor 

MRP Exclusive Occupation 
Order for survivor YYYY-MM-
DD Registry Number 

E4085-10-2 (Protected B) 

Interim order to grant exclusive 
occupation of the family home to a 
survivor 

MRP Exclusive Occupation 
Interim Order for survivor 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Order to confirm, vary or revoke an 
order of exclusive occupation to the 
survivor   
 

MRP Exclusive Occupation 
Order confirmation, variation, 
or revocation of an Order for 
survivor YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

Applications for orders under section 
21 (exclusive occupation by the 
survivor) 

MRP Exclusive Occupation 
Order application for Order 
under s.21 (survivor) YYYY-
MM-DD Registry Number 

E4085-10-2 (Protected B) 

Other Provisions  
Order that varies the amount owed by 
or to the applicant under section 28 

MRP Order for variation of 
amount owed by or to 
applicant YYYY-MM-DD  

E4085-10-2 (Protected B) 

Order that determines the entitlement 
to the value of the family home under 
section 28 and 29 

MRP Order entitlement to 
value of the family home 
under s.28 and 29 YYYY-
MM-DD 

E4085-10-2 (Protected B) 

Order to extend the time to apply for 
value  
 

MRP Order extension of time 
to apply for value YYYY-MM-
DD 

E4085-10-2 (Protected B) 

Order to transfer an interest or right 
 

MRP Order to transfer 
interest or right YYYY-MM-
DD Registry Number 

E4085-10-2 (Protected B) 

Order to restrain the depletion of the 
interest or right in the family home 
 

MRP Order to restrain the 
depletion of the interest or 
right in the family home 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Order to enforce a written agreement 
 

MRP Order to enforce a 
written agreement YYYY-MM-
DD Registry Number 

E4085-10-2 (Protected B) 

Order to vary the amount owed to the 
survivor 
 

MRP Order to vary amount 
owed to the survivor YYYY-
MM-DD  

E4085-10-2 (Protected B) 
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Subject of Document Naming Convention for 
Document 

File Number and Security 
Designation  

First Nation Laws  
Order that determines the entitlement 
to the value of the family home for the 
survivor 
 

MRP Order that determines 
the entitlement to value of 
family home for survivor 
YYYY-MM-DD 

E4085-10-2 (Protected B) 

Order to extend the period of 10 
months for the survivor to apply for 
entitlement 

MRP Order to extend the 
period of 10 months for 
survivor to apply for 
entitlement YYYY-MM-DD 

E4085-10-2 (Protected B) 

Order to vary the terms of a trust 
established under a will 
 

MRP Order to vary terms of 
trust established under a will 
YYYY-MM-DD 

E4085-10-2 (Protected B) 

Applications for orders regarding 
survivor entitlement under s.362 
 

MRP Order under s.36 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Order to restrain the depletion of the 
interest or right in the family home 
(Estate) 
 

MRP Order to restrain 
depletion of interest or right to 
family home Estate YYYY-
MM-DD Registry Number 

E4085-10-2 (Protected B) 

Order to enforce a written agreement 
(Estate) 
 

MRP Order to enforce a 
written agreement Estate 
YYYY-MM-DD Registry 
Number 

E4085-10-2 (Protected B) 

Order that determines who holds an 
interest or right (Estate) 
 

MRP Order to determine 
holder of interest or right 
Estate YYYY-MM-DD 
Registry Number 

E4085-10-2 (Protected B) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
2 Once received, the executor or administrator appointed by the Minister must send a copy to the named 
beneficiaries under the will and beneficiaries intestacy 
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Annex B: Contact Information  
 
Department of Aboriginal Affairs and Northern Development Canada 
 
Kris Johnson, Senior Director, Lands Modernization Directorate, Wellington Street, 
Gatineau, QC, K1A 0H4, Kris.Johnson@aadnc-aandc.gc.ca, Tel: 819-994-7311  
 
Sarah Crowe, Manager of Estates, Estates Directorate, 10 Wellington Street, Gatineau, 
QC, K1A 0H4, Sarah.Crowe@aadnc-aandc.gc.ca, Tel: 819-934-3118. 
 
Darryl Hargitt, Registrar of Indian Lands, Lands Directorate, 10 Wellington Street, 
Gatineau, QC, K1A 0H4, Darryl.Hargitt@aadnc-aandc.gc.ca, Tel: 819-956-8742. 
 
Cheri Reddin, Director of First Nations Land Management Directorate, First Nations 
Land Management Directorate, 10 Wellington Street, Gatineau, QC, K1A 0H4, 
Cheri.Reddin@aadnc-aandc.gc.ca, Tel: 819-994-2210. 
 
Monica Fuijkschot, Director, Corporate Information Management Directorate, 10 
Wellington Street, Gatineau, QC, K1A 0H4, Monia.Fuijkschot@aadnc-aandc.gc.ca, Tel: 
819-953-7062.  
 
Manon Robitaille, Records Classifier and Researcher, National Capital Region’s 
Records Operations, 10 Wellington Street, Gatineau, QC, K1A 0H4, 
Manon.Robitaille@aadnc-aandc.gc.ca, Tel: 819-934-7011.  
 
Royal Canadian Mounted Police 
 
Stephen Thorne, Sergeant, Senior Policy Analyst, National Aboriginal Policing Services, 
Royal Canadian Mounted Police, Steve.Thorne@rcmp-grc.gc.ca, Tel: (613) 843-6305 
 
Kurtis Kamotzki Sergeant, Senior Policy and Program Analyst, National Aboriginal 
Policing Services, Royal Canadian Mounted Police, Kurt.Kamotzki@rcmp-grc.gc.ca, 
Tel: (613) 843-3389 
 
Centre of Excellence for Matrimonial Real Property 
 
Centre of Excellence for Matrimonial Real Property, 1024 Mississauga Street 
Curve Lake, ON, K0L 1R0, Tel: (705) 657-9992, Toll free: (855) 657-9992, Fax: (705) 
657-2999, www.coemrp.ca 
 
 
 
 
 
 
 

mailto:Kris.Johnson@aadnc-aandc.gc.ca
mailto:Sarah.Crowe@aadnc-aandc.gc.ca
mailto:Darryl.Hargitt@aadnc-aandc.gc.ca
mailto:Neil.Bennett@aadnc-aandc.gc.ca
mailto:Monia.Fuijkschot@aadnc-aandc.gc.ca
mailto:Manon.Robitaille@aadnc-aandc.gc.ca
mailto:Steve.Thorne@rcmp-grc.gc.ca
mailto:Kurt.Kamotzki@rcmp-grc.gc.ca
http://www.coemrp.ca/
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Family Homes on Reserves and Matrimonial Interests or Rights Act 

A Survivor’s Entitlement 

 

The Family Homes on Reserves and Matrimonial Interests or Rights Act (Act) provides 
new rights for survivors. A survivor, in relation to a deceased individual, means their 
surviving spouse or common-law partner. This Act provides entitlement to survivors in a 
manner that is consistent with most provincial family and succession laws related to 
matrimonial real property.  

The survivor of the estate has 2 options:  

1) The survivor may choose to apply to court for an amount equal to half the 
value of the deceased’s interest in or right to the family home and other 
matrimonial interests or rights under the provisional federal rules in the Act, 
or; 

2) The survivor may choose to inherit from the deceased’s will or under the 
estates provisions of the Indian Act in respect of the family home and other 
matrimonial interests.  
 

In both cases, the option is specific to the matrimonial home or other matrimonial 
interests or rights. It does not preclude the survivor from inheriting other assets from the 
deceased, such as personal items. 

Option 1 

To claim survivor rights and interests under the provisional federal rules, a survivor has 
to make an application to the court within 10 months of the death of their spouse or 
common-law partner. Survivors may be entitled to an amount equal to half the value of 
the deceased’s interests in or right to the family home. A court can extend the 10-month 
period under the following three considerations:  

 

1. The survivor did not know of the death until after the period expired;  

2. Circumstances existed that were beyond the control of the survivor; or  

3. It was only after the period expired that the survivor became aware of eligible 
interests or rights. 
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The applicant for survivor entitlement must send copies of their application to certain 
individuals who could be directly affected if the court grants the order. In the case where 
the applicant is the survivor, the applicant must, without delay, send a copy of the 
application to the Minister and to the executor of the will or the administrator of the 
estate, if known. In the case where the applicant is the executor of a will or an 
administrator of an estate, the applicant must, without delay, send a copy of the 
application to the Minister and to the survivor.   

Further, the executor of the will or administrator of the estate who receives notice of 
such an application must notify beneficiaries of the will or heirs to the estate. If neither 
an executor nor an administrator has been appointed, the Minister must make the 
notification.  

 

Notes:  

• Once the family home and matrimonial rights or interests have been distributed, 
the remainder of the estate will be distributed to the remaining heirs or 
beneficiaries as per the will or section 48 of the Indian Act.  

• The Indian Act estate provisions will apply if the survivor’s application is not 
made to the court within the 10-month period.  

 

Option 2 

 
The survivor can inherit pursuant to the deceased’s will or estate without making an 
application to the court under the Family Homes on Reserves and Matrimonial Interests 
or Rights Act. The Indian Act estate process must withhold distribution of assets until 
the 10 month period expires. Alternatively, distribution can occur within the 10 month 
period where the survivor indicates in writing that he or she chooses to inherit under the 
will and not under the Act. 
  

Note:  

• If the family home (or other property) is held by the spouses or common-law 
partners in “joint tenancy” there is a right of survivorship which allows the 
deceased’s interest in the home to transfer directly to the survivor upon death3. 
Such property does not flow through the estate (i.e., will, intestacy or the 
provisional federal rules of the Act). 

 
3 Joint tenancy is not available in Quebec. Some joint tenancies remain on the Quebec side of the 
Akwesasne Reserve but no new joint tenancies are being created there. 



38 
 

 

Legend
MRP=Martimonial Real Property
Sec 51= Section 51 of the Indian Act
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Guide for managing Estates impacted by the Family Homes on Reserves and 
Matrimonial/family Interests or Rights Act (FHRMIRA) 

(Developed to Assist Estates Officers with the Implementation of FHRMIRA) 
 
 
 
 
 
 

Letter Details of Estate Steps Potential 
Sec. 50 
Impact 

Competing 
Spouse 

1A 1 • intestate estate 
• common-law partner 

(survivor) is  a band 
member 

• deceased had an interest 
in or right to the 
matrimonial/family home 

• estate appears to be 
worth less than $75k 

• common-law partner has 
option to be appointed as 
administrator 

• there is a competing 
spouse 

• write to the common-law 
partner regarding the option to 
administer the estate  

o inform the common-
law partner about 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home 

o inform the common-
law partner that there 
is a competing spouse  

No Yes 

1B 1 • intestate estate 
• common-law partner 

(survivor) is NOT a band 
member 

• deceased had an interest 
in or right to the 
matrimonial/family home 

• estate is worth less than 
$75k 

• common-law has option 
to be appointed as 
administrator 

• there is a competing 
spouse 

• write to the common-law 
partner regarding the option to 
administer the estate and 
explain about section 50 of the 
Indian Act 

o inform the common-
law partner about 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home 

o inform the common-
law partner that there 
is a competing spouse 

Yes Yes 

1C Standard 
Estates  
Letter  

• intestate estate 
• common-law partner 

(survivor) is  a band 
member 

• deceased had an interest 
in or right to the 
matrimonial/family home 

• estate appears to be 
worth less than $75k 

• departmental 
administrator 

• there is a competing 
spouse 

• write to the common-law to 
inform about appointment 
(include FHRMIRA pamphlet) 

o  Inform the common-
law partner of the 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home (insert A) 

o inform the common-
law partner that there 
is a competing spouse 
(insert B) 

• survivor is responsible for 
following through on any 

No Yes 
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Guide for managing Estates impacted by the Family Homes on Reserves and 
Matrimonial/family Interests or Rights Act (FHRMIRA) 

(Developed to Assist Estates Officers with the Implementation of FHRMIRA) 
 
 
 
 
 
 

Letter Details of Estate Steps Potential 
Sec. 50 
Impact 

Competing 
Spouse 

FHRMIRA Applications 
• put estate on hold if 

common-law or spouse 
makes application to court 
and advise any other heirs 

1D Standard 
Estates 
Letter 

• intestate estate 
• common-law partner is 

NOT a band member 
• deceased had an interest 

in or right to the 
matrimonial/family/family 
home 

• estate is worth less than 
$75k 

• departmental 
Administrator 

• there is a competing 
spouse 

• write to the common-law to 
inform about appointment 
(include FHRMIRA pamphlet) 

o Inform the Common-
law partner of the 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home and explain 
about section 50 of 
the Act. (Insert A) 

o inform the common-
law partner that there 
is a competing spouse 
(insert B) 

• survivor is responsible for 
following through on any 
FHRMIRA Applications 

• put estate on hold if common-
law or spouse makes 
application to court and advise 
other heirs 

Yes Yes 

1E 1 • intestate estate 
• common-law partner 

(survivor) is  a band 
member 

• deceased had an interest 
in or right to the 
matrimonial/family home 

• estate appears to be 
worth less than $75k 

• common-law partner has 
option to be appointed as 
administrator 

• no competing spouse 

• write to the common-law 
partner  (heirs) regarding the 
option to administer the estate  

o Inform the Common-
law partner about 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home 

 

No No 

1F Standard 
Estates 
Letter 

• intestate estate 
• common-law partner 

(survivor) is  a band 
member 

• write to the common-law 
partner  to inform about 
appointment (include 
FHRMIRA pamphlet)  

No No 
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Guide for managing Estates impacted by the Family Homes on Reserves and 
Matrimonial/family Interests or Rights Act (FHRMIRA) 

(Developed to Assist Estates Officers with the Implementation of FHRMIRA) 
 
 
 
 
 
 

Letter Details of Estate Steps Potential 
Sec. 50 
Impact 

Competing 
Spouse 

• deceased had an interest 
in or right to the 
matrimonial/family/family 
home 

• estate appears to be 
worth less than $75k 

• departmental 
Administrator 

• no competing spouse 

o inform the common-
law partner of the 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home (insert A)  

• survivor is responsible for 
following through on any 
FHRMIRA Applications 

• Put estate on hold if common-
law makes application to court 

1G Standard 
Estates 
Letter 

• intestate estate 
• common-law partner 

(survivor) is  not a band 
member 

• deceased had an interest 
in or right to the 
matrimonial/family home 

• estate appears to be 
worth less than $75k 

• departmental 
Administrator 

• no competing spouse 

• write to the common-law 
partner  to inform about 
appointment (include 
FHRMIRA pamphlet) 

o inform the common-
law partner of the 
matrimonial rights and 
options and inquire 
about the 
matrimonial/family 
home and explain 
about section 50 of 
the Act (insert A) 

• survivor is responsible for 
following through on any 
FHRMIRA applications 

• put estate on hold if common-
law makes application to court 

Yes No 

2A 2 • a will with a named 
executor 

• executor is survivor 
(common-law or spouse) 

• band member 
• deceased had an interest 

in or right to the 
matrimonial/family home 

• executor/survivor is not a 
beneficiary 

• Write to the executor 
regarding the option to 
administer the estate 

• insert “if survivor is not a 
beneficiary” paragraph 

No No 

2B 2 • a will-with a named 
executor 

• executor is not survivor 
• deceased had an interest 

in or right to the 

• Write to the executor 
regarding the option to 
administer the estate 

• Insert “if survivor is not a 
beneficiary” paragraph 

No No 
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Guide for managing Estates impacted by the Family Homes on Reserves and 
Matrimonial/family Interests or Rights Act (FHRMIRA) 

(Developed to Assist Estates Officers with the Implementation of FHRMIRA) 
 
 
 
 
 
 

Letter Details of Estate Steps Potential 
Sec. 50 
Impact 

Competing 
Spouse 

matrimonial/family home 
• survivor is not a 

beneficiary 
• survivor is a band 

member 
3A 3  • a will with a named 

executor 
• executor is not survivor 
• deceased had an interest 

in or right to the 
matrimonial/family home 

• survivor is a beneficiary 
• survivor is a band 

member 
• there is a competing 

spouse 

• write to the executor regarding 
the option to administer the 
estate (letter 3) 

o inform the spouse or 
common-law partner 
about matrimonial 
rights and options and 
inquire about the 
matrimonial/family 
home  

o inform the executor 
and the common-law 
partner that there is a 
competing spouse 

No Yes 

3B 3  • a will with a named 
executor 

• executor is not survivor 
• survivor is a beneficiary 
• survivor is a band 

member 
• no competing spouse 

• write to the executor regarding 
the option to administer the 
estate (letter 3) 

• inform the spouse or common-
law partner about matrimonial 
rights and options and inquire 
about the matrimonial/family 
home  

No No 

4A 4 and 7 • a will with a named 
executor who is not 
willing to administer OR 
is deceased 

• survivor is not a 
beneficiary 

• write to the beneficiaries 
regarding the option to 
administer the estate (letter 4) 

• inform the spouse or common-
law partner about matrimonial 
rights and options and inquire 
about the matrimonial/family 
home (letter 7) 
 

No No 

5A 5  • a will with no executor 
OR a named executor 
who is not willing to 
administer or is deceased 

• survivor is a beneficiary 
• deceased had an interest 

in or right to the 
matrimonial/family home 

• survivor is a band 

• write to the beneficiaries 
regarding the option to 
administer the estate (letter 5) 

• inform the spouse or common-
law partner about matrimonial 
rights and options and inquire 
about the matrimonial/family 
home  

No Yes 
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Guide for managing Estates impacted by the Family Homes on Reserves and 
Matrimonial/family Interests or Rights Act (FHRMIRA) 

(Developed to Assist Estates Officers with the Implementation of FHRMIRA) 
 
 
 
 
 
 

Letter Details of Estate Steps Potential 
Sec. 50 
Impact 

Competing 
Spouse 

member 
• there is a competing 

spouse 
5B 5  • will- no executor OR a 

named executor who is 
not willing to administer 
or is deceased 

• survivor is a beneficiary 
• survivor is a band 

member 
• deceased had an interest 

in or right to the 
matrimonial/family home 

• there is no competing 
spouse 

• write to the beneficiaries 
regarding the option to 
administer the estate (letter 5) 

• inform the spouse or common-
law partner about matrimonial 
rights and options and inquire 
about the matrimonial/family 
home 

No No 

6 6  • will- a named executor 
• executor is survivor 
• survivor is a beneficiary 
• survivor is not a band 

member 
• there is a competing 

spouse 

• write to the executor regarding 
the option to administer the 
estate (letter 6) include 
paragraph about competing 
spouse 

• Inform the spouse or common-
law partner about matrimonial 
rights and options and inquire 
about the matrimonial/family 
home  

Yes Yes 

 
Important follow-ups for Departmental Administrators with regards to the provisions of the FHRMIRA: 

• Ensure that beneficiaries are notified of Orders made under the FHRMIRA.  
• If a court decides that an amount is payable to the survivor under section 30 or 36 of the FHRMIRA 

the survivor cannot benefit (re: family home or matrimonial/family interests or rights) from the will or 
sections 48-50.1 of the IA.   

• Distribution of an estate shall not proceed until: 
o The survivor consents in writing to the proposed distribution 
o The period of 10 months (or extension) has expired and no application has been made  
o An application made under subsection 36(1) is disposed of 

• When there are 2 survivors,(a common-law partner and a spouse), and an order (section 36) to pay 
both, the executor/administrator must pay the survivor who was the common-law partner before 
paying the survivor who was the spouse. 

• Complete the Matrimonial Real Property Assessment Form Section I and IV when transferring land. 
Contact the First Nation to determine if a court order has been issued. 
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Letter insert A 

Also, in collaboration with First Nation people, communities and groups, Aboriginal Affairs and 
Northern Development Canada (AANDC) developed legislation to address a long-standing and 
unacceptable legislative gap in regards to the rights of the surviving spouse(s) to reside in, or 
claim an interest in the family home (for example). Please see the attached pamphlet for more 
information on the Family Homes on Reserves and Matrimonial Interests or Rights Act.   

Letter insert B 

Insert-if there is a competing spouse 

We have information that shows [NAME] as the spouse of the deceased. This legislation may 
affect your rights as a survivor (common-law partner) and you are encouraged to seek legal 
advice to decide whether to pursue your rights under either the Indian Act or the Family Homes 
on Reserves and Matrimonial Interests or Rights Act.  Please keep in mind that you have only 
ten months after the date of death in which to make your application to court regarding the 
family home, or, if the deadline has expired, you can make application to the court for additional 
time.  

Insert- if there is a competing spouse and FNLMA Band  

[We have information that shows [NAME] as the spouse of the deceased.] You are encouraged 
to contact the band for information about reserve land in the name of the deceased and the 
Matrimonial Real Property provisions under the band’s land code. As the survivor (common-law 
partner) your rights may be affected by those provisions. 

Insert- if there is a competing spouse and First Nation has its own MRP Law under 
FHRMIRA 

[We have information that shows [NAME] as the spouse of the deceased.] You are encouraged 
to contact the band for information about reserve land in the name of the deceased. Also, as the 
survivor (common-law partner) the provisions in the band’s Matrimonial Real Property law may 
affect your rights. 
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Letter 1 

HEIR IS COMMON LAW PARTNER AND NON-MEMBER 

(WITH OR WITHOUT  A COMPETING SPOUSE) 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

 

Re: [NAME OF DECEASED] 

 

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of [NAME]. Please accept our 
sincere condolences for your loss.  

[NAME] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his/her estate come from the Indian Act, and not from the laws of the 
Province of [Province or Territory]. Under the Indian Act, someone has to be appointed 
by the Minister of Indian Affairs to administer an estate.   

You are an heir to the estate and I am writing to ask how you want to proceed with 
[NAME’S] estate.    

You have two options. Please choose only one of them: 

• If you are willing and able to take on the job of being the administrator of 
your common law partner/’s estate, please complete Parts XX, XX and XX of 
the enclosed Application for Administration form, and return it to me.  If you 
apply and are appointed, I will provide you with a legal document confirming 
that you have been officially appointed to look after the estate. 
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OR: 

• If you are not able to (or would rather not) take on the job of being the 
administrator, you may nominate someone else.  Please complete Parts 
XX and XX of the enclosed Application for Administration form, and have the 
person you have chosen complete Parts XX and XX, to show that they will 
agree to look after the estate.  

 

Insert-if Common-law partner is Non-member.   

Under section 50 of the Indian Act, since you are not a member of [XX Band], you are 
not entitled to hold title to reserve land. We have policies about how to deal with this 
issue and we will discuss it with you in more detail at a later date. 

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the FHRMIRA. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on the Family Homes on Reserves and 
Matrimonial Interests or Rights Act.   

Insert-if there is a competing spouse. 

We have information that shows [NAME] as the spouse of the deceased. This 
legislation may affect your rights as a survivor (spouse and/or common-law partner) and 
you are encouraged to seek legal advice to decide whether to pursue your rights under 
either the Indian Act or the Family Homes on Reserves and Matrimonial Interests or 
Rights Act.  Please keep in mind that you have only ten months after the date of death 
in which to make your application to court regarding the family home, or, if the deadline 
has expired, you can make application to the court for additional time.  

Insert- if FNLMA Band.  

[We have information that shows [NAME] as the spouse of the deceased.] You are 
encouraged to contact the band for information about reserve land in the name of the 
deceased and the Matrimonial Real Property provisions under the band’s land code. As 
the survivor (common-law partner) your rights may be affected by those provisions.  
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Insert- if the First Nation has its own MRP Law under FHRMIRA. 

[We have information that shows [NAME] as the spouse of the deceased.] You are 
encouraged to contact the band for information about reserve land in the name of the 
deceased. Also, as the survivor (common-law partner) the provisions in the band’s 
Matrimonial Real Property law may affect your rights. 

The Minister still has to appoint an administrator to look after [NAME]’s estate unless 
you choose to transfer jurisdiction to the province. 

As this matter can potentially affect your legal rights, you may wish to seek legal advice. 

Please make your decision, and let me know what it is, within 30 days from the date 
of the letter. If you have any questions, please phone me or send me an email 
message. 

 

Sincerely, 

 

 

 

Name 

Title 

Phone (Direct line): 

Email: Your.Name@aandc-aadnc.gc.ca  

 

Encl.  Application for Administration form 

 MRP pamphlet 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 2 

  Executor is/ is not the survivor and survivor is not a beneficiary 

DATE 

        Your file:  

Our file:  

 

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of [NAME]. Please accept our 
sincere condolences for your loss.  

[NAME] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his/her estate come from the Indian Act, and not from the laws of the 
Province of [Province or Territory]. When [NAME] made his/her will, you were named as 
the executor. However, in order for you to be able to carry out the wishes set out in the 
will, you need to apply to have your appointment as executor confirmed, which is why I 
am writing to you now. If you apply and are appointed, we will provide you with a legal 
document that confirms that the will is approved and that you have been officially 
appointed to look after the estate. 

You have two options. Please choose only one of them: 

• If you are willing and able to take on the job of being the executor of 
[NAME]’s estate, please complete the enclosed Application for Approval of 
Will form, and return it to me [ADD IF APPLICABLE with [NAME ]’s original 
will. I will return the original will to you with a document confirming that you 
are the officially appointed executor of the estate]. 
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OR: 

• If for any reason you are not able to take on the job of being the 
executor of [NAME]’s estate, please complete the enclosed Renunciation of 
Personal Representative form and return it to me. I will then consult with the 
people named in the will to see if one of them is willing to act as the executor. 

 

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the Act. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on Family Homes on Reserves and 
Matrimonial Interests or Rights Act (Act).   

Insert- if the executor is not the survivor 

We have information that shows [NAME] as the [spouse/common-law partner] of the 
deceased. Rights and protections are available to spouses and/or common-law partners 
regarding matrimonial real property on reserve under this legislation.  Some of the rights 
and protections available are that a spouse or common-law partner may apply to the 
court for an order for short or long-term exclusive occupancy of the family home. This 
legislation may affect your administration of the estate because there is a survivor 
[spouse/common-law partner] who has not been named as a beneficiary in the will. The 
distribution of the estate may be affected by the legislation if the [spouse/common-law 
partner] makes application to court. The [spouse/ common-law partner] has 10 months 
after the date of death in which to make an application to court regarding the family 
home, or if the deadline has expired, can make application to the court for additional 
time.  

Insert if FNLMA Band  

[We have information that shows [NAME] as the [spouse/common-law partner] of the 
deceased.] You are encouraged to contact the band for information about reserve land 
in the name of the deceased and the Matrimonial Real Property provisions under the 
band’s land code. [As there is a survivor, (spouse or common-law partner) the 
administration of the estate may be affected by those provisions.] OR [As you are the 
surviving [spouse/common-law partner], your rights may be affected by these 
provisions]. 
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Insert if the First Nation has its own MRP Law under FHRMIRA  

[We have information that shows [NAME] as the [spouse or common-law partner] of the 
deceased.] You are encouraged to contact the band for information about reserve land 
in the name of the deceased. Also, as there is a (spouse or common-law partner) the 
provisions in the band’s Matrimonial Real Property law may affect your administration of 
the estate. OR [As you are the surviving [spouse/common-law partner]) the provisions in 
the band’s Matrimonial Real Property law may affect your administration of the estate. 

Please keep in mind the Minister still has to appoint an administrator to look after 
[NAME]’s estate unless you choose to transfer jurisdiction to the province. 

Please make your decision about whether or not you wish to be the executor, and let 
me know what it is, within 30 days from the date of the letter. If you have any 
questions, please phone me or send me an email message. 

Yours truly,                                                                                     

 

 

Name 

Title 

Phone (Direct line): 

Email: Your.Name@aandc-aadnc.gc.ca  

 

Encl.   Application for Approval of Will form 

Renunciation of Personal Representative form 

MRP Pamphlet 

 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 3 

Executor is not the survivor and survivor is beneficiary 

 (there is a competing spouse) 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of [NAME].  Please accept our  
sincere condolences for your loss.  

[NAME ] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his estate come from the Indian Act, and not from the laws of the 
Province of [Province/Territory]. 

When [NAME] made his will, [he/she] named you as his executor. However, in order for 
you to be able to carry out the wishes set out in the will, you need to apply to have your 
appointment as executor confirmed, which is why I am writing to you now. If you apply, 
and are appointed, we will provide you with a legal document that confirms that the will 
is valid and that you have been officially appointed to look after the estate. 

You have two options. Please choose only one of them: 

• If you are willing and able to take on the job of being the executor of 
[NAME]’s estate, please complete the enclosed Application for Approval of 
Will form, and return it to me [ADD IF APPLICABLE with [NAME]’s original 
will. I will return the original will to you with a document confirming that you 
are the officially appointed executor of the estate]. 
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OR: 

• If for any reason you are not able to take on the job of being the 
executor of [NAME]’s estate, please complete the enclosed Renunciation of 
Personal Representative form and return it to me. I will then consult with the 
people named in the will to see if one of them is willing to act as the executor. 

 

Insert if there is a survivor and the First Nation is not under FNLMA or does not 
have their own MRP law pursuant to the Act. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on Family Homes on Reserves and 
Matrimonial Interest or Rights Act.   

Insert if there is a competing spouse and the First Nation is not under FNLMA or 
does not have their own MRP law pursuant to the Act. 

We have information that shows [NAME] as the spouse and [NAME] as the common-
law-partner of [NAME]. Rights and protections are available to spouses and/or common-
law partners regarding matrimonial real property on reserve under this legislation.   
Some of the rights and protections available are that a spouse or common-law partner 
may apply to the court for an order for short or long-term exclusive occupancy of the 
family home.  This legislation may affect your administration of the estate because there 
is a [spouse/common-law partner] who has not been named as a beneficiary in the will.  
The spouse or common-law partner each have 10 months after the date of death in 
which to make an application to court regarding the family home, or if the deadline has 
expired, can make application to the court for additional time.  

Insert if FNLMA Band  

We have information that shows [NAME] as the spouse and [NAME] as the common-
law-partner of [NAME ]. You are encouraged to contact the band for information about 
reserve land in the name of the deceased and the Matrimonial Real Property provisions 
under the band’s land code. The provisions may affect your administration of the estate 
because there is a [spouse/common-law partner] who has not been named as a 
beneficiary in the will.   
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Insert if the First Nation has its own MRP Law under FHRMIRA 

We have information that shows [NAME] as the spouse and [NAME] as the common-
law-partner of [NAME] and he/she is not named as a beneficiary in the will. You are 
encouraged to contact the band for information about reserve land in the name of the 
deceased and the Matrimonial Real Property provisions under the band’s land code.  
The provisions may affect your administration of the estate because there is a 
[spouse/common-law partner] who has not been named as a beneficiary in the will.  

Please keep in mind the Minister still has to appoint an administrator to look after 
[NAME]’s estate unless you choose to transfer jurisdiction to the province. 

Please make your decision, and let me know what it is, within 30 days from the date 
of the letter. If you have any questions, please phone me or send me an email 
message. 

 

Yours truly, 

 

Name 

Title 

Phone (Direct line): 

Email: Your.Name@aandc-aadnc.gc.ca  

 

Encl.   Application for Approval of Will form 

Renunciation of Personal Representative form 

MRP pamphlet 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 4 

No executor named/unwilling/deceased  

(survivor is not a beneficiary) 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of [NAME].  Please accept our 
sincere condolences for your loss.  

[NAME ] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his/her estate come from the Indian Act, and not from the laws of the 
Province of [Province/Territory]. 

I have been given a copy of [NAME of deceased]’s will. [There was no executor named 
in the will] OR [The executor named in the will has died/has told me that s/he is unable 
to take on the job of looking after the estate]. In order for the wishes set out in the will to 
be carried out, someone must be appointed to look after the estate, which is why I am 
writing to you now. I have also sent this same letter to the other people named in 
[NAME]’s will. Please consult with each other, decide who should look after [NAME]’s 
estate, and let me know what you decide. If you want, two people can apply to look after 
the estate together. 

You have two options. Please choose only one of them: 
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• If you wish to apply to look after [NAME]’s estate, please complete Parts XX, 
XX and XX of the enclosed Application for Administration with Will Annexed form, 
and return it to me. 

 

OR: 

• If you wish to choose someone else to look after [NAME ]’s estate, please 
complete Part XX of the enclosed Application for Administration with Will Annexed 
form, and have the person you have chosen complete Parts XX and XX, to show 
that they will agree to look after the estate.  

 

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the FHRMIRA. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on the Family Homes on Reserves and 
Matrimonial Interests or Rights Act.   

We have information that shows [NAME] as [spouse/the common-law partner] of [NAME 
].Rights and protections are available to spouses and/or common-law partners 
regarding matrimonial real property on reserve under this legislation. Some of the rights 
and protections available are that a spouse or common-law partner may apply to the 
court for an order for short or long-term exclusive occupancy of the family home.  This 
legislation may affect your administration of the estate if there is a [spouse/common-law 
partner] who has not been named as a beneficiary in the will.  The spouse and 
common-law partner each have 10 months after the date of death in which to make an 
application to court regarding the family home, or if the deadline has expired, can make 
application to the court for additional time.  

As this matter can potentially affect your legal rights, you may wish to seek legal advice  
before making a decision. 

Insert if FNLMA Band  

We have information that shows [NAME] as the legal [spouse/common-law partner] of 
the deceased. You are encouraged to contact the band for information about reserve 
land in the name of the deceased and the Matrimonial Real Property provisions under 
the band’s land code. This legislation may affect your administration of the estate if 
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there is a [spouse/common-law partner] who has not been named as a beneficiary in 
the will.  

 

 

Insert if the First Nation has its own MRP Law under FHRMIRA 

We have information that shows [NAME] as the [spouse/common-law partner] of the 
deceased.  You are encouraged to contact the band for information about reserve land 
in the name of the deceased.  This legislation may affect your administration of the 
estate if there is a [spouse/common-law partner] who has not been named as a 
beneficiary in the will.  

Please keep in mind the Minister still has to appoint an administrator to look after 
[NAME]’s estate unless you choose to transfer jurisdiction to the province 

Please make your decision, and let me know what it is, within 30 days from the date 
of the letter. If you have any questions, please phone me or send me an email 
message. 

 

Yours truly, 

 

 

 

Name 
Title 
Phone (Direct line): 
Email: Your.Name@aandc-aadnc.gc.ca  
 

Encl. Application 

 MRP pamphlet 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 5 

No executor named/unwilling/deceased 

(Survivor is beneficiary and there is a competing spouse) 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
  

Dear NAME 

 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of [NAME]. Please accept our 
sincere condolences for your loss.  

[NAME] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his estate come from the Indian Act, and not from the laws of the 
Province of [Province/Territory].  

I have been given a copy of [NAME]’s will. [There was no executor named in the will] 
OR [The executor named in the will has died/has told me that s/he is unable to take on 
the job of looking after the estate]. In order for the wishes set out in the will to be carried 
out, someone must be appointed to look after the estate, which is why I am writing to 
you now. I have also sent this same letter to the other people named in the will. Please 
consult with each other, decide who should look after [NAME]’s estate, and let me know 
what you decide. If you want, two people can apply to look after the estate together. 

You have two options. Please choose only one of them: 
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• If you wish to apply to look after [NAME]’s estate, please complete Parts XX, 
XX and XX of the enclosed Application for Administration with Will Annexed form, 
and return it to me. 

 

OR: 

• If you wish to choose someone else to look after [NAME]’s estate, please 
complete Part XX of the enclosed Application for Administration with Will Annexed 
form, and have the person you have chosen complete Parts XX and XX, to show 
that they will agree to look after the estate.  

 

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the FHRMIRA. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on the Family Homes on Reserve and 
Matrimonial Interest or Rights Act.   

We have information that shows [NAME] as the [spouse or common-law partner] of 
[NAME].Rights and protections are available to spouses and/or common-law partners 
regarding matrimonial real property on reserve under this legislation. Some of the rights 
and protections available are that a spouse or common-law partner may apply to the 
court for an order for short or long-term exclusive occupancy of the family home.  This 
legislation may affect your administration of the estate because there is a 
[spouse/common-law partner] who has not been named as a beneficiary in the will.  The 
spouse and common-law partner each have 10 months after the date of death in which 
to make an application to court regarding the family home, or if the deadline has 
expired, can make application to the court for additional time.  

As this matter can potentially affect your legal rights, you may wish to seek legal advice 
before making a decision. 

Insert if FNLMA Band  

We have information that shows [NAME] as the [spouse/common law partner] of the 
deceased. You are encouraged to contact your band for information about reserve land 
in the name of the deceased and the Matrimonial Real Property provisions under the 
band’s land code. This legislation may affect your administration of the estate if there is 
a spouse/common-law partner who has not been named as a beneficiary in the will.   
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Insert if the First Nation has its own MRP Law under FHRMIRA 

We have information that shows [NAME] as the [spouse/common-law partner] of the 
deceased. You are encouraged to contact the band for information about reserve land 
in the name of the deceased. This legislation may affect your administration of the 
estate if there is a spouse/common-law partner who has not been named as a 
beneficiary in the will.  Please keep in mind the Minister still has to appoint an 
administrator to look after [NAME]’s estate unless you choose to transfer jurisdiction to 
the province.  

Please make your decision, and let me know what it is, within 30 days from the date 
of the letter. If you have any questions, please phone me or send me an email 
message. 

 

Yours truly, 

 

 

 

Name 
Title 
Phone (Direct line): 
Email: Your.Name@aandc-aadnc.gc.ca  
 

Encl.   
 
Application 
MRP pamphlet 
Copy of Will 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 6 

Executor is non-member survivor and there is a competing spouse 

 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of your spouse. Please accept our 
sincere condolences for your loss.  

Your spouse was a status First Nations person who lived on-reserve. As a result, the 
legal rules that apply to [his/her] estate come from the Indian Act, and not from the laws 
of the Province of [Province/Territory].  

When your spouse made [his/her] will, [he/she] named you as his executor, as well as 
being named the sole beneficiary. However, in order for you to be able to carry out the 
wishes set out in the will, you need to apply to have your appointment as executor 
confirmed, which is why I am writing to you now. If you apply and the will is approved, 
we will provide you with a legal document that confirms that the will is valid and that you 
have been officially appointed to look after the estate. 
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You have two options. Please choose only one of them: 

• If you are willing and able to take on the job of being the executor of your 
spouse’s estate, please complete the enclosed Application for Approval of Will 
form, and return it to me [ADD IF APPLICABLE with your spouse’s original will. I 
will return the original will to you with a document confirming that you are the 
officially appointed executor of the estate]. 

OR: 

• If for any reason you are not able to take on the job of being the executor of 
your spouse’s estate, please complete the enclosed Renunciation of Personal 
Representative form and return it to me. You may also wish to nominate someone 
else to act on your behalf.  If so, please contact me and I will provide you with the 
correct form. 

 

Under section 50 of the Indian Act, as you are not a member of [XXX Band], you are not 
entitled to hold title to reserve land. We have policies about how to deal with this issue 
and we will discuss it with you in more detail at a later date. 

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the FHRMIRA. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on the Family Homes on Reserves and 
matrimonial Interests or Rights Act.   

We have information that shows [NAME] as the spouse of the deceased and [he/she] is 
not named as a beneficiary in the will. Rights and protections are available to spouses 
and/or common-law partners regarding matrimonial real property on reserve under this 
legislation.   Some of the rights and protections available are that a spouse or common-
law partner may apply to the court for an order for short or long-term exclusive 
occupancy of the family home.  This legislation may affect the distribution of the estate.   
The spouse or common-law partner each have 10 months after the date of death in 
which to make an application to court regarding the family home, or if the deadline has 
expired, can make application to the court for additional time.  

As this matter can potentially affect your legal rights, you may wish to seek legal advice  
before making a decision. 

Insert if FNLMA Band  
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We have information that shows [NAME] as the spouse of the deceased. You are 
encouraged to contact the band for information about reserve land in the name of the 
deceased and the Matrimonial Real Property provisions under the band’s land code. 
Because you are a common-law partner survivor your rights may be affected by those 
provisions.  

 

Insert if the First Nation has its own MRP Law under FHRMIRA  

We have information that shows [NAME] as the spouse of the deceased. You are 
encouraged to contact the band for information about reserve land in the name of the 
deceased. Also, because you are a common-law partner survivor the provisions in the 
band’s Matrimonial Real Property law may affect your rights. 

Please keep in mind the Minister of Indian Affairs still has to appoint an administrator to 
look after your spouse’s estate unless you transfer jurisdiction to the province.  

Please make your decision, and let me know what it is, within 30 days from the date 
of the letter. If you have any questions, please phone me or send me an email 
message. 

 

Yours truly, 

 

 

Name 
Title 
Phone (Direct line): 
Email: Your.Name@aandc-aadnc.gc.ca  
 

Encl.   Application 

Renunciation 

MRP pamphlet 

 

 

 

mailto:Your.Name@aandc-aadnc.gc.ca
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Letter 7 

Spouse/Common-law partner is not executor or a beneficiary in the will 

DATE 

        Your file:  

Our file:  

NAME 
STREET ADDRESS 
CITY PROVINCE  POSTAL CODE 
 

Dear NAME 

 

Re: [NAME OF DECEASED]  

I am an Estates Officer with Aboriginal Affairs and Northern Development Canada 
(AANDC) and I work on the estates of deceased First Nations people who lived on 
reserve.  I have recently been informed of the death of your spouse. Please accept our 
sincere condolences for your loss.  

[NAME] was a status First Nations person who lived on-reserve. As a result, the legal 
rules that apply to his/her estate come from the Indian Act, and not from the laws of the 
Province of [Province/Territory].  

When [NAME] made [his/her will], [he/she] named [NAME] as [his/her] executor. 
However, in order for [NAME] to be able to carry out the wishes set out in the will, 
[NAME] will need to apply to have [his/her] appointment as executor confirmed.  

Insert- if the First Nation is not under FNLMA or does not have their own MRP law 
pursuant to the FHRMIRA. 

Also, in collaboration with First Nation people, communities and groups, Aboriginal 
Affairs and Northern Development Canada (AANDC) developed legislation to address a 
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long-standing and unacceptable legislative gap in regards to the rights of the surviving 
spouse(s) to reside in, or claim an interest in the family home (for example). Please see 
the attached pamphlet for more information on the Family Homes on Reserves and 
matrimonial Interests or Rights Act.   

 

We have information that shows that you are the [spouse/common-law partner] of the 
deceased but are not named as a beneficiary in the will. Rights and protections are 
available to spouses and/or common-law partners regarding matrimonial real property 
on reserve under this legislation. Some of the rights and protections available are that a 
spouse or common-law partner may apply to the court for an order for short or long-term 
exclusive occupancy of the family home.  This legislation may affect the administration 
of the estate. The surviving [spouse or common-law partner] has 10 months after the 
date of death in which to make an application to court regarding the family home, or if 
the deadline has expired, can make application to the court for additional time.  

As this matter can potentially affect your legal rights, you may wish to seek legal 
counsel before making a decision. 

Insert if FNLMA Band  

We have information that shows that you are the [spouse/common-law partner] of the 
deceased. You are encouraged to contact the band for information about reserve land 
in the name of the deceased and the Matrimonial Real Property provisions under the 
band’s land code. Because you are a [spouse or common-law partner] your rights may 
be affected by those provisions.  

Insert if the First Nation has its own MRP Law under FHRMIRA  

We have information that shows that you are the [spouse/common-law partner] of the 
deceased. You are encouraged to contact the band for information about reserve land 
in the name of the deceased. Also, because you are a [spouse/common-law partner] 
the provisions in the band’s Matrimonial Real Property law may affect your rights. 

Please keep in mind the Minister of Indian Affairs still has to appoint an administrator to 
look after your spouse’s estate unless jurisdiction is transferred to the province.  

If you have any questions, please phone me or send me an email message. 

Yours truly, 

 

Name 
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Title 
Phone (Direct line): 
 
Email: Your.Name@aandc-aadnc.gc.ca  
Encl.   MRP pamphlet 

 
 
 

 

 

 

 

 

 

 

 

LAND REGISTRATION AND THE FAMILY HOMES ON RESERVE AND 
MATRIMONIAL INTERESTS OR RIGHTS ACT 
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1.0 Objective 

The purpose of this document is to provide operational support and guidance to regional 
land registration officers in order to accommodate the Family Homes on Reserves and 
Matrimonial Interest or Rights Act.  
 
For a summary of the impact of the provisional federal rules in the matrimonial real 
property legislation and First Nation community-specific laws have on land registration 
processes please proceed to section 10.  
 
2.0 Current Status 
 
The Family Homes on Reserves and Matrimonial Interest or Rights Act received Royal 
Assent on June 19th, 2013, but the vast majority of the sections are not in force yet. 
Sections 7-11 and 53 came into force on December 16, 2013, while the remainder of 
the legislation will come into force on December 16, 2014.  
 
This Act applies to spouses or common-law partners only if at least one of them is a 
First Nation member or an Indian. (Section 6) 
 
3.0 Overview 

Matrimonial real property4 typically refers to the land and anything permanently attached 
to the land, such as the family home, which is owned by one or both spouses and used 
for a family purpose. Under the Constitution Act (1867), provinces and territories have 
jurisdiction over property and civil rights. Over the years, provinces and territories have 
enacted laws to protect spousal rights and matrimonial real property interests during a 
relationship, or in the event of separation, divorce or death. Under these laws, for 
instance, both spouses must share the money if their family home is sold. However, as 
reserve lands fall under federal jurisdiction under the Constitution and the Indian Act is 
silent on this issue, the provincial/ territorial laws do not apply on reserve lands for 
matrimonial real property which caused a legislative gap as highlighted in Derrickson v. 
Derrickson.5  

 
The Family Homes on Reserves and Matrimonial Interests or Rights Act provides on-
reserve spouses and common-law partners with options, rights, and protections 
previously unavailable to them. It also mitigates the problem of domestic violence by 
providing avenues for victims to seek protection.  

 
4 The Indian Act does not specifically recognize lawmaking authority of First Nations over family homes on reserves 
and matrimonial interests or rights nor does it address lawmaking authority in respect to situations of family violence.  
Given the collective nature of the reserve land regime, land on reserves cannot be owned outright and only members 
have rights to possession. Therefore ‘matrimonial real property’ is not an accurate term to apply to situations on 
reserve.  For greater accuracy, and to ensure the distinction of the on-reserve situation, the legislation refers to 
“interests or rights in or to the family homes and in or to structures and lands on reserves” rather than “matrimonial 
real property”.  
5 Derrickson v. Derrickson, [1986] 1 S.C.R. 285  
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The first part of the Act, sections 7-11, provides for First Nation law-making authority 
with respect to matrimonial real property rights on reserve and came into force 
December 16, 2013. The protections and rights provided by the provisional federal 
rules, sections 12 to 52, 54 and 55 of the Act, will come into force on December 16, 
2014. The provisional federal rules will fill the legislative gap in the absence of a First 
Nation’s community-specific laws.  
 
This Act does not allow non-members to gain permanent rights to reserve lands. In 
some cases, non-members may occupy the family home temporarily but nothing in the 
legislation affects the title of reserve lands (see section 5 of the Act). 
 
4.0 Provisional Federal Rules  
  
The provisional federal rules provide basic protections and rights to individuals on 
reserves during a relationship in the event of a relationship breakdown or the death of a 
spouse or common-law partner. The provisional federal rules include the following rights 
and protections:  
 
1. Equal right to occupancy of the family home:  
Provides spouses or common-law partners with an equal entitlement to occupancy of 
the family home until such time as they cease to be spouses or common-law partners.  
 
2. Requirement of spousal consent:  
Provides spouses or common-law partners with protection against the disposition or 
encumbrance of the family home without their consent.  
 
3. Emergency protection order:  
Allows a court to order that a spouse or common-law partner be excluded from the 
family home on an urgent basis (in situations of family violence) for up to 90 days.  
 
4. Exclusive occupation order:  
 
Enables courts to provide short to long term occupancy of the family home to the 
exclusion of one of the spouses or common-law partners. The duration of this order 
could range from a determined number of days to a longer period, such as until 
dependent children reach the age of majority.  
 
5. Entitlement of each member spouse or common-law partner to an equal 
division of the value of the family home and any other matrimonial interests or 
rights:  
Ensures that the proven value of a couple's matrimonial interests or rights in or to the 
family home and other structures and lands on the reserve are shared equally on 
relationship breakdown. 
 
 
 



68 
 

6. Order for the transfer of matrimonial interests or rights between member 
spouses or common-law partners:  
Allows a court to transfer, in some circumstances, the matrimonial interests or rights 
between member spouses or common-law partners together with, or instead of, 
financial compensation.  
 
7. Entitlement of surviving spouses or common-law partners:  
Ensures that when a spouse or common-law partner dies, the surviving spouse or 
common-law partner may remain in the home for a specified period of time, and can 
apply, pursuant to the federal rules, for half of the value of the matrimonial interests or 
rights as an alternative to inheriting the matrimonial real property from the deceased’s 
estate.  
 
8. Enforcement of agreements:  
Allows a court to enforce a free and informed written agreement made by spouses or 
common law partners that sets out the amount to which each is entitled and how to 
settle the amount. 

5.0 First Nation Law-Making Authority: 
 
The federal rules, once in force December 16, 2014, will not apply to First Nations that 
enact their own community-specific laws prior to this time, nor will the law impact First 
Nations that were on the schedule to the First Nations Land Management Act operating 
under their own land code at the time the Act received Royal Assent on June 19, 2013. 
Self-governing First Nations, while exempt from the Act, could potentially choose to 
avail themselves of this legislation through declaration. 
 
Unless exempt from the Act, once community-specific legislation has been adopted 
(pre- or post-December 16, 2014) the provisional federal legislation will no longer apply. 
 
 
6.0 Application of the Act to First Nations under the First Nations Land 
Management Act 
 
First Nations who are on the schedule to the First Nations Land Management Act 
operating under their own land code at the time the Act received Royal Assent on June 
19, 2013, will not be subject to the provisional federal rules regardless of whether those 
First Nations have laws to address matrimonial real property rights or interests in place. 
 
From the time the Act received Royal Assent, First Nations who are on the schedule to 
the First Nations Land Management Act, but had not enacted a land code before the 
coming into force of the provisional federal rules on December 16, 2014 have until the 
end of the three-year time frame, June 19, 2016 to enact their laws addressing 
matrimonial real property rights or interests under the First Nations Land Management 
Act or under the Family Homes on Reserves and Matrimonial Interests or Rights Act. 
Following this three-year time frame, the provisional federal rules in the Act will apply to 
these First Nations until their matrimonial real property laws are in place.  
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If First Nations are added to the schedule of the First Nations Land Management Act 
after Royal Assent of the Family Homes on Reserves and Matrimonial Interests or 
Rights Act, but before the provisional federal rules are in force, they may have the 
option of enacting either a land code or a matrimonial real property law and the Act will 
no longer apply. If not, once the provisional federal rules are in force they may apply 
until the First Nations have a matrimonial real property law enacted under this Act or the 
First Nations Land Management Act.  
 
 
7.0 Application of the Act to Self-Governing First Nations 
 
First Nations with reserve lands and a self-government agreement in effect who have 
jurisdiction over land management and who have acted on that jurisdiction are exempt 
from the Act because they have negotiated agreements that cannot be unilaterally 
altered. Regardless of this exemption, self-governing First Nations without their own 
matrimonial real property laws in force may ask the Minister to make a declaration that 
the federal provisional rules apply to them. 
 
8.0 Implementation 
 
The Government plans to support the implementation of this legislation through broad 
dissemination of information and knowledge to First Nation individuals, organizations, 
governments and law enforcement officials as well as by funding a Centre of Excellence 
hosted with the National Aboriginal Lands Managers Association (NALMA) an existing 
Aboriginal organization headquartered on Curve Lake First Nation, Ontario. 
 
The implementation support plan includes three elements:  
 
1) a public education and awareness campaign; 
2) the operation of a Centre of Excellence; and  
3) training and education for key officials, including:  
   a) police officers on reserves, and  
  b) legal experts and provincial judiciary. 

 
8.1 Public Awareness Campaign 
 
Aboriginal Affairs and Northern Development (AANDC) will develop a two-phased public 
awareness campaign on the application of the new legislation and how it directly affects 
First Nation communities and individuals living on reserves. 
 
The first phase is currently being undertaken and is raising awareness and 
understanding of the Act and providing communications materials to those 
implementing the new legislation, including: First Nations communities, organizations, 
front-line police on reserves and provincial/territorial judiciary. 
 

http://www.aadnc-aandc.gc.ca/eng/1371145674849/1371145737762
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This information signaled the 12-month transition period that began on December 16, 
2013, when the first part of the Act came into force. This period allows time for First 
Nations to develop their own laws respecting matrimonial real property before the 
provisional federal rules in the Act apply.  
 
Once the 12-month transition period concludes and the federal rules are in force, the 
second phase will begin. At this time First Nations will be reminded that they still have 
the option to establish their own matrimonial real property laws at which point the 
federal rules will then no longer apply to their community. 
 
8.2 Centre of Excellence for Matrimonial Real Property 
 
The Centre of Excellence for Matrimonial Real Property will support First Nations in 
developing their own community-specific matrimonial real property laws, or to effectively 
implement the provisional federal rules once in force, and provide research on 
alternative dispute resolution mechanisms. The Centre focuses on disseminating 
knowledge to First Nation individuals, communities, and organizations to assist them in 
understanding and implementing the legislation. 
 
The Minister selected the National Aboriginal Lands Managers Association to host the 
Centre of Excellence for Matrimonial Real Property through a call for proposals process 
which ended April 2, 2013.  
 
8.3 Training and Education 
 
To support the implementation of the Family Homes on Reserves and Matrimonial 
Interests or Rights Act, training and education will be provided for key officials applying 
or enforcing this Act, including police officers on reserves. 
 
Training available to regional Lands and Economic Development personnel responsible 
for processing land transactions is described in section 9.1. 
 
 
9.0 Implications of Provisional Federal Matrimonial Real Property Legislation  
         and Community-Specific Legislation on the Land Registration Process 

 
 

9.1  Training and Education 
 

Lands and Economic Development personnel working in the National Capital Region’s 
Land Registry Unit will be responsible for developing training materials and providing in-
person or distance learning opportunities to assist regional personnel in becoming 
familiar with matrimonial real property legislation and advising on the impact it will have 
their responsibilities. This training will be delivered from October – December, 2014 by 
the Land Registration Support Centre in Ontario region. 
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9.2 Provisional Federal RulesSection 15(1) of the Act establishes that, subject to 
the Indian Act, a spouse or common-law partner who hold an interest or right in or to the 
family must not dispose of or encumber that interest or right during the conjugal 
relationship without the free and informed consent in writing of the other spouse or 
common-law partner whether or not that person is a First Nation member or an Indian.  
 
Consequently, with the provisional federal rules in force it is necessary that officers 
obtain a completed Matrimonial Real Property Assessment Form (Annex A) from the 
applicant, or proponent, of the land transaction. The purpose of the Matrimonial Real 
Property Assessment Form is to establish whether the interest in, or to, the family home 
is encumbered by the proposed transaction and, if necessary, to obtain the free and 
informed consent of the other spouse or common-law partner in order to proceed with 
the following land transactions: 
 

1. Assignments 
2. Leases; 
3. Sub-leases  
4. Administrative Transfers; 
5. Transfers; and 
6. Permits. 
7. Mortgages 

 
9.3 Matrimonial Real Property Declaration 

 
In order to avoid claims resulting from departmental personnel lending ministerial 
approval to transactions involving matrimonial real property interests pertaining to the 
family home, it is necessary to obtain a declaration on behalf of the applicant, Executor 
of Will or Administrator of Estate. The purpose of the declaration is twofold: i) to advise 
the applicant, Executor of Will or Administrator of Estate that matrimonial real property 
legislation (federal or community-specific) may impact the proposed transaction and 
enable proponents to apprise themselves of the legislation; and, ii) to save harmless the 
Minister in the event that the applicant, Executor of Will or Administrator of Estate 
swears a fraudulent declaration.  
 
 
9.4  Consent of Other Spouse or Common-Law Partner / Executor of Will or 

Administrator of Estate 
 

In instances where a spouse or common-law partner has a matrimonial interest in the 
use, occupation, and possession of the family home, it will be necessary to obtain the 
consent of the other spouse in order to proceed with the registration of a transaction 
affected by matrimonial real property interests– (Consent of Spouse/Common-Law 
Partner). As referenced, the necessity to obtain consent stems from subsection 15(1) of 
the Act which states that “free and informed consent in writing of the other spouse or 
common-law partners…” is required from the spouse or common-law partner who holds 
an interest or right in, or to, the family home to dispose of or encumber that interest. A 
court may however, subject to conditions set out in subsection 15(6) of the Act, dispose 
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of or encumber that interest or right without the required consent of the other spouse or 
common-law partner. 
 
Similarly, in instances where a spouse or common-law partner may have an interest to, 
or in, the family home and is pre-deceased by their partner consent or 
acknowledgement by an Executor of Will or Administrator of Estate will be required 
when a matrimonial real property interest in, or to, the family home is identified (Consent 
of Executor of Will or Administrator of Estate). This consent form requires the Executor 
of Will or Administrator of Estate to declare that they will observe provisions of the 
Indian Act or Family Homes on Reserves and Matrimonial Interests or Rights Act in 
carrying out their duties 
 
9.5 Free and Informed Consent 
 
Departmental personnel must not provide individuals advice concerning either federal or 
community-specific matrimonial real property legislation. Instead, it is advised that 
parties seeking information and counsel be referred to independent legal counsel, the 
Centre of Excellence for Matrimonial Real Property or their band administration for 
further information. 
 
In order to avoid risk associated with other spouse, common-law partner, Executor of 
Will, or Estate Administrator not being adequately informed of federal or community-
specific legislation, the most prudent course of action would be to have the legislation 
explained by a legal professional. However, given cost and access issues associated 
with parties consulting a justice of the peace, solicitor or notary public to provide an 
interpretation of the legislation, a Certificate of Acknowledgement or a Solicitor’s 
Certificate are not required to enable a party to lend consent to a transaction. The Act 
itself does define “free and informed consent”, nor require a Certificate of 
Acknowledgment or a Solicitor’s Certificate. 
  
9.6  Orders 

 
The provisional federal legislation enables provincial courts to issue various orders in 
support of the Act. Specifically, the legislation provides for:  
 

• emergency protection orders (s. 16);  
• confirmed emergency protection orders (s. 17);  
• varied emergency protection orders (s.18);  
• exclusive occupation orders (s. 20);  
• division of value orders (s. 28 and 29);  
• valuation orders (s. 30); transfer orders (s. 31);  
• orders respecting improvident depletion (s. 32);  
• transfer orders on death (s.36); and  
• orders respecting improvident depletion on death (s. 39).  
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It is also foreseeable that a provincial court could equally impose such orders based on 
community-specific legislation adopted by First Nations pursuant to sections 7-11 of the 
Act. When the Court Order is ordering the transfer of the property, an Application and 
Transfer document must be completed by the Applicant or Land Officer as per the Court 
Order. 
 
Although the Act does not require orders be registered, nor place departmental officers 
in the position of having to seek out such orders from the court, once provided such 
orders, officers need register accordingly. Doing so will assist in providing notice to third 
parties and ensure interests or rights stipulated in such orders remain unencumbered. 
 
To safeguard interests or rights contained within an order a “Court Order” instrument is 
utilized for registration purposes; however, privacy rights need be respected as section 
19 of the Act enables the court to impose confidentiality. Additionally, sections 16 
through 18 dealing with emergency protection and occupation orders also raise privacy 
concerns given the public nature of the Indian Land Registry System.  
 
Given the foregoing considerations matrimonial real property related court orders will 
not be uploaded to the public Comprehensive Integrated Document Management 
(CIDM) System library utilized by the Indian Land Registry System. Instead, electronic 
images of these orders will be uploaded to the protected/internal CIDM library for 
administrative purposes. When registering the “Court Order” instrument only the judicial 
register number or court file number, along with date, reference to the court (i.e. Court 
of Queen’s Bench Saskatchewan), and issuing judicial centre (i.e. Saskatoon) in the 
remarks field.   
 
When responding to a court order the Grantor and Grantee field should be left to read 
“N/A”.  When the Court Order is ordering the transfer of the property, an Application and 
Transfer document must be completed by the Applicant or Land Officer as per the Court 
Order.  
   
Regional personnel must carefully assess court orders and consult departmental legal 
services as necessary. 
 
9.7 Notice of Community-Specific Legislation 
 
Section 10 of the Act requires the First Nation to inform the Minister that they have 
adopted community-specific matrimonial real property legislation and provide copies of 
the approved laws to the Minister.  
 
The Lands Modernization Directorate within Land and Economic Development’s 
Community Opportunities Branch is responsible for receiving these laws on behalf of 
the Minister and will communicate with the Lands Registry Unit within the National 
Capital Region to advise when a First Nation has adopted their own community-specific 
legislation.  
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In turn, the Lands Registry Unit will provide notice by registering a “Law” instrument, 
including a “Matrimonial Real Property” notation, on the First Nations’ Reserve General. 
No document (Law) will be scanned and uploaded.  This will enable officers to 
distinguish between those First Nations that have their own community-specific 
matrimonial real property legislation before, or after, the federal provisional legislation 
comes into force December 16, 2014.  
 
10.0 Estates 

 
Estates have developed communication materials to be distributed by regional 
personnel to those impacted by coming into force of the federal provisional legislation. 
 
11.0 Contacts 

 
If you have any questions concerning the Family Homes on Reserves and Matrimonial 
Interests or Rights Act, you are welcome to contact: 
Sylvie Picard 
Senior Policy Advisor 
Community Opportunities Branch 
17C-55 – 10 Wellington St. 
Gatineau, QC  K1A 0H4 
(819)994-7081  
 
Sarah Crowe 
Manager of Estates 
Individual Affairs Branch 
15 EddySt..Gatineau, QC K1A 0H4 
(819) 934-3118 
 
Debbie Shiells 
Land Policy Manager 
Lands and Environmental Management Branch 
17C – 10 Wellington St. 
Gatineau, QC  K1A 0A6 
(819) 997-8129 
 
Pascale Boulay 
Policy and Regulatory Affairs Advisor 
Lands and Environmental Management Branch 
17B-34 10 Wellington St. 
Gatineau, QC  K1A -0A6 
(819) 953-3370 
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Daryl Hargitt, Lands Registrar 
Lands and Environmental Management Branch 
17B – 10 Wellington St. 
Gatineau, QC  K1A 0A6 
(819) 956-8742 
 
Loretta Roy, Deputy Lands Registrar 
Lands and Environmental Management Branch 
17B – 10 Wellington St. 
Gatineau, QC  K1A 0A6 
(819) 953-0614 
 
Diane Levola, Senior Lands Registration Officer 
Indian Lands Registry – Regional Support Centre 
Aboriginal Affairs and Northern Development 
40 Elm Street, Suite 290 
Sudbury, Ont. P3C 1S8 
705-522-6263 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Appendices:  
 

• Matrimonial Real Property Assessment Form (p. 1 & 2) 
• Matrimonial Real Property Declaration 
• Consent of Spouse/Common-Law Partner 
• Consent of Executor of Will or Administrator of Estates 
• Transfer of Land In or Structures on an Indian Reserve 
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PROTECTED B (when complete) 

Matrimonial Real Property Assessment Form (PAGE 1) 
 

Privacy Act Statement 
“This statement explains the purposes and use of your personal information.  Only information needed to respond to program 
requirements will be requested.  Collection and use of personal information is in accordance with the Privacy Act. In some cases, 
information may be disclosed without your consent pursuant to subsection 8(2) of the Privacy Act.   
The collection and use of your personal information is required for the application of Sections 12 to 52 of the Family Homes on Reserves 
and Matrimonial Interests or Rights Act and is required for your participation.  
We will use your personal information for the following purpose: contact information for the processing of the form.  The information 
may be used or disclosed for the following purpose: Bands (First Nation Governments) for whom AANDC tracks this information.  The 
information collected is described in Personal Information Bank “Monitoring and Compliance of Reserve Land Instruments”, AANDC 
PPU 096, detailed at http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040, will be retained for a period of 30 years after 
the last administrative action and then transferred to Library and Archives Canada (LAC) as archival records.   
As stated in the Privacy Act, you have the right to access your personal information and request changes to incorrect information.  
Contact our office (toll-free) at 1-800-567-9604 to notify us about incorrect information or withdraw participation after submitting your 
information. For more information on privacy issues and the Privacy Act in general, you can consult the Privacy Commissioner at          
1 (800) 282-1376.”  

This document is to be completed by applicants wanting to effect the following transactions in real property: 

• Mortgage, assignment , leases and sublease; 
• issuance of permits and licenses; and 
• transfers. 
 

1. Are you a corporation or enterprise wanting to effect a land transaction? 

 Yes             (Proceed to page 2 and sign)  Where a person is signing on behalf of a corporation he/she must  
                   either affix a corporate seal, or type/print his/her name, position and the statement “I have  
                   authority to bind the corporation.” 

 No              (Proceed to question 2) 
 
2. Are you married or in a common-law relationship? 

 Yes (Have your spouse or common-law partner complete Spousal or Common-Law Consent 
 No             (Proceed to Matrimonial Real Property Declaration) 

3 Are you or your spouse or common-law partner a First Nation member or Indian? 
 Yes (Proceed to question 6) 
 No  (Proceed to page 2 and sign) 

 
4. Are you a duly appointed Executor of Will or Administrator of Estate wanting to effect a land transaction on behalf 

of a deceased First Nation member or Indian? 
 Yes (Proceed to question 5) 
 No  (Proceed to page 2 and sign) 

 
  
  
 

http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040
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PROTECTED B (when complete) 

Matrimonial Real Property Assessment Form  
 

-2- 
 

 
6. Do you possess an interest recorded in the Indian Lands Registry System for the parcel of land subject to 

the proposed transaction? 
 

 Yes  Indicate Legal Land Description and proceed to question  
 No  

 

 

 

 

  

 

                            PROTECTED B (when complete) 

Matrimonial Real Property Assessment Form (PAGE 2)  
 

 
5. Does a spouse or common-law partner of the deceased have an interest in matrimonial real property that will be 

encumbered by the proposed transaction?  
 

 Yes     (Proceed to question 6 and Complete Matrimonial Real Property Declaration & Consent of  
                       Executor of Will or Administrator of Estates) 

 No     (Proceed to Matrimonial Real Property Declaration) 
 

6. Do you possess an interest recorded in the Indian Lands Registry System for the parcel of land subject to the 
proposed transaction? 

 
 Yes  (Indicate Legal Land Description and complete Matrimonial Real Property Declaration form) 

 
__________________________________________________________________________ 
                  (Legal land Description) 

 
 No              (Sign below)  

 

_________________________________                      __________________________________________ 
                 (Witness)                                   (Applicant/Executor of Will/Administrator of Estate) 

 

 

_____________ ___________________    
                    (Date) 
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PROTECTED B (when complete) 

Matrimonial Real Property Declaration 
Privacy Act Statement 
“This statement explains the purposes and use of your personal information.  Only information needed to respond to program 
requirements will be requested.  Collection and use of personal information is in accordance with the Privacy Act. In some cases, 
information may be disclosed without your consent pursuant to subsection 8(2) of the Privacy Act.   
The collection and use of your personal information is required for the application of Sections 12 to 52 of the Family Homes on 
Reserves and Matrimonial Interests or Rights Act and is required for your participation.  
We will use your personal information for the following purpose: contact information for the processing of the form.  The information 
may be used or disclosed for the following purpose: Bands (First Nation Governments) for whom AANDC tracks this information.  The 
information collected is described in Personal Information Bank “Monitoring and Compliance of Reserve Land Instruments”, AANDC 
PPU 096, detailed at http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040, will be retained for a period of 30 years after 
the last administrative action and then transferred to Library and Archives Canada (LAC) as archival records.   
As stated in the Privacy Act, you have the right to access your personal information and request changes to incorrect information.  
Contact our office (toll-free) at 1-800-567-9604 to notify us about incorrect information or withdraw participation after submitting your 
information. For more information on privacy issues and the Privacy Act in general, you can consult the Privacy Commissioner at 1 
(800) 282-1376.”  

I, _________________________________ of, ______________________________________ 
(Print Name)     (Print Address) 

DECLARE THAT: 

 I am an Executor of Will, Administrator of an Estate, or a spouse or common-law partner as defined by the Family 
Homes on Reserves and Matrimonial Interest or Rights Act section 2, the Indian Act section 2, or as may be 
defined in community-specific legislation my First Nation may have adopted pursuant to sections 7-11 of the 
Family Homes on Reserves and Matrimonial Interest or Rights Act. 

 I had the opportunity to apprise myself of the Family Homes on Reserve and Matrimonial Interests or Rights Act 
(S.C. 2013, c.20), or similar community-specific legislation my First Nation may have adopted pursuant to sections 
7-11 of this Act, and to seek independent advice. 

 I am aware that a spouse or common-law partner, pursuant to the Family Homes on Reserve and Matrimonial 
Interests or Rights Act (S.C. 2013, c.20), is required to consent to any transaction that transfers or encumbers their 
interest in matrimonial real property pertaining to the family home. Further, pursuant to this legislation, I am aware 
that a matrimonial interest or right means interests or rights other than interests or rights in or to the family home, 
held by at least one of the spouses or common-law partners that were acquired a) during the conjugal relationship; 
b) before the conjugal relationship but in specific contemplation of the relationship; or c) before the conjugal 
relationship but not in specific contemplation of the relationship and that appreciated during the relationship. I am 
aware that it excludes interests or rights that were received from a person as a gift or legacy or on devise or descent, 
and interests or rights that can be traced to those interests or rights. 

 I am aware that the Family Homes on Reserve and Matrimonial Interests or Rights Act, or similar legislation my 
First Nation may have adopted pursuant to sections 7-11 of this Act, may require consent of the spouse or 
common-law partner to effect an interest in matrimonial real property. 

Signed in the presence of 

_______________________________ _________________________________________ 
 (Witness)   (Applicant/Executor of Will/Administrator of Estate) 

_______________________________ 
 (Date) 

 

http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040
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PROTECTED B (when complete) 

Consent of Spouse/Common-Law Partner 
Privacy Act Statement 
“This statement explains the purposes and use of your personal information.  Only information needed to respond to program 
requirements will be requested.  Collection and use of personal information is in accordance with the Privacy Act. In some cases, 
information may be disclosed without your consent pursuant to subsection 8(2) of the Privacy Act.   
The collection and use of your personal information is required for the application of Sections 12 to 52 of the Family Homes on 
Reserves and Matrimonial Interests or Rights Act and is required for your participation.  
We will use your personal information for the following purpose: contact information for the processing of the form.  The information 
may be used or disclosed for the following purpose: Bands (First Nation Governments) for whom AANDC tracks this information.  
The information collected is described in Personal Information Bank “Monitoring and Compliance of Reserve Land Instruments”, 
AANDC PPU 096, detailed at http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040, will be retained for a period of 30 
years after the last administrative action and then transferred to Library and Archives Canada (LAC) as archival records.   
As stated in the Privacy Act, you have the right to access your personal information and request changes to incorrect information.  
Contact our office (toll-free) at 1-800-567-9604 to notify us about incorrect information or withdraw participation after submitting 
your information. For more information on privacy issues and the Privacy Act in general, you can consult the Privacy Commissioner at 
1 (800) 282-1376.”  

 

 I, ______________________________ spouse of, ______________________________________ 
 (Print Name & Band No.)    (Print Name & Band No.) 

 
Residing at ________________________________on_________________________________ 
   (Legal Description)                                      (Name of Indian Reserve) 
 
acknowledge that section 15(1) of the the Family Homes on Reserves and Matrimonial Interest or Rights Act 
establishes that, subject to the Indian Act, a spouse or common-law partner who holds an interest or right in or to the 
family home must not dispose of or encumber that interest or right during the conjugal relationship without the free 
and informed consent in writing of the other spouse or common-law partner, whether or not that person is a First 
Nation member or an Indian. 
 
I further acknowledge having provided this transaction free and informed consent to this transaction pursuant to the 
the Family Homes on Reserves and Matrimonial Interest or Rights Act. I also acknowledge that I may have rights 
pursuant to similar legislation adopted by the First Nation pursuant to sections 7-11 of this Act. 

 
 
Signed in the presence of  
 

 
_________________________________  ___________________________________ 
             (Witness)           (Spouse) 
 
 
________________________________  ___________________________________ 
             (Date)                (Common-Law Partner) 

http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040
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PROTECTED B (when complete) 

Consent of Executor of Will or Administrator of Estates 
 

Privacy Act Statement 
“This statement explains the purposes and use of your personal information.  Only information needed to respond to program 
requirements will be requested.  Collection and use of personal information is in accordance with the Privacy Act. In some cases, 
information may be disclosed without your consent pursuant to subsection 8(2) of the Privacy Act.   
The collection and use of your personal information is required for the application of Sections 12 to 52 of the Family Homes on 
Reserves and Matrimonial Interests or Rights Act and is required for your participation.  
We will use your personal information for the following purpose: contact information for the processing of the form.  The information 
may be used or disclosed for the following purpose: Bands (First Nation Governments) for whom AANDC tracks this information.  
The information collected is described in Personal Information Bank “Monitoring and Compliance of Reserve Land Instruments”, 
AANDC PPU 096, detailed at http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040, will be retained for a period of 30 
years after the last administrative action and then transferred to Library and Archives Canada (LAC) as archival records.   
As stated in the Privacy Act, you have the right to access your personal information and request changes to incorrect information.  
Contact our office (toll-free) at 1-800-567-9604 to notify us about incorrect information or withdraw participation after submitting 
your information. For more information on privacy issues and the Privacy Act in general, you can consult the Privacy Commissioner at 
1 (800) 282-1376.”  

 

I, _________________, duly appointed Executor of Will or Administrator of Estate for  
(Name) 

 
________________________________, member of ______________________First Nation, in lawful possession of 
(Name of deceased & Membership No.) 
 
 _____________________________________ and located on________________________________ Indian Reserve 
          (Legal Land Description)                                                                           (Name of Reserve) 
 
 in the Province of __________________________________  consent to the attached disposition. I declare that I  
 
will carry out my duties to ensure that, pursuant to the Indian Act or Family Homes on Reserves and Matrimonial Interests 
or Rights Act, a matrimonial real property interest in, or to, the family home is treated accordingly. I also acknowledge that 
a spouse or common-law partner of the deceased may have rights pursuant to similar legislation the First Nation of the 
deceased may have adopted pursuant to sections 7-11 of the Act. 
 
Signed in the presence of 
 
 
_____________________________  _________________________________________ 
                  (Witness)     (Executor of Will/Administrator of Estate) 
 
 
_____________________________ 
                     (Date) 
 
 
 
 
 
 
 
 

http://www.aadnc-aandc.gc.ca/eng/1100100011039/1100100011040
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PROTECTED B (when complete) 

 

Transfer of Land in or Structures on an Indian Reserve 
(Under s. 31 of the Family Homes on Reserves and Matrimonial Interests or Rights Act) 

Privacy Act Statement 
The personal information provided in this document is collected under the authority of section 21 of the Indian Act and section 
50 of the Family Homes on Reserves and Matrimonial Interests or Rights Act (the "FHRMIRA"), in accordance with the Privacy 
Act. The personal information is used to record in the Reserve Land Register particulars relating to the transfer of an interest or 
right in or to reserve land and structures ordered by a court under section 31 of the FHRMIRA. The personal information will be 
retained indefinitely by Aboriginal Affairs and Northern Development Canada. An individual has the right to the protection of and 
access to his or her personal information under the Privacy Act. Details of the collection, use, disclosure and retention of 
personal information are described in the Personal Information Bank AANDC PPU 096, available online at 
www.infosource.gc.ca. 
 
 
By an Order of the__________________, dated ___________, in Court File No. __________________ made pursuant  

              (Name of Court) 

to section 31 of the FHRMIRA, the interest or right to land situated on a reserve, as described below, was 

 transferred from _______________________, Band No.________________ and member of the  
                                   (Name of Transferor)   

____________________________Indian Band to ______________________________   

Band No. __________________________________ subject to the terms and conditions set out in the Order. 
                               (Name of transferee)  

 
Legal description of the interests transferred by the Court: 
 
 _________________________________________________________________________________________________ 
                                                                                                                 
_________________________________________________________________________________________________ 
                                                                       (Describe the land being transferred) 
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